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SACRAMENTO, CALI FORNI A
TUESDAY, DECEMBER 7, 1993, 8:45, A M
---000-- -

EVI D

10

HEARI NG OFFI CER DEL PI ERO Ladi es and Gentl enen,

this hearing will come to order.

Ladi es and CGentlenen, this is the continuation of
the hearing before the State Water Resources Control
Board in consideration of the anendnent of the |icenses
hel d by Los Angel es Departnment of Water and Power on

the streanms tributary to Mono Lake.

My nane is Marc Del Piero. [|'mthe Vice-Chairnman

of the State Water Resources Control Board.

Ms. Cahill, when last we left, you were on tap.



M5. CAHILL: Yes. M. Del Piero, our first
witness today will be Darrell Wng, and when we finish
with him we propose a panel on our Rush and Lee Vining
Creek studies. That panel will be made up of six
experts.

DI RECT EXAM NATI ON BY Ms. CAHI LL
Q Good norning, M. Wng.
A Good nor ni ng.
Q Whul d you pl ease state your name and spell it for
the record?
A Darrell M Wng, DA double, RE, double L, |ast
nane WO NG

Q M. Wong, |'m handing you DFG Exhibit 1. Are you
famliar with that docunment?

A Yes.

Q And is that an accurate copy of the testinony you
submtted in these proceedi ngs?

A Yes, it is.

Q And |' m passing you now -- do you have any changes
to make in Exhibit 17?

A No, | don't.

Q ' m passing you now DFG Exhibit 2. Is that an
accurate statenent of your experience and
qualifications?

A Yes, it is.

Q Whul d you please briefly sunmmari ze your education
and experience?

A I received a bachelor's degree in biology from
California State University Long Beach in 1969. | also
received a master of arts degree in biology with
enphasis on fisheries and aquatic ecol ogy fromthe sane
institution in 1975. M master's thesis involved the
life history of the trout population in the Wite

Mount ai ns of Mono County.

Q M. Wing, let's go briefly over the exhibits that
acconpani ed your testinony. DFG Exhibits 63 through

69 -- I'msorry, 65 through 69, are those photographs?

A Yes, they are.

Q And did you submit themto illustrate points in
your testinony?

A Yes.

Q And were they taken in the Mono Basin?

A Only DFG 65 was taken -- photos of Rush Creek
The rest of themare fromoutside the Basin and were
used for illustrative purposes.

Q And with regard to DFG Exhibits 70 through 72, are
those articles that you relied on in preparing your
testinmony, or at least referred to?

A Yes.

Q Wbul d you pl ease sunmari ze your testinony for us?
A First of all, as far as work experience, |I'man
associ ate fishery biologist with the Departnent of Fish
and Gane. | began work in the Mono County and | nyo
County areas in 1968. | have been enpl oyed permanently

there as a fishery biologist since 1975. M nanagenent
responsi bilities include the managenent of fish,
anphi bi ans, reptiles, and invertebrates in the Mno

ar eas.



I'"ve al so been involved with project review for
nunerous hydroel ectric projects as well as other water
devel opnent projects in the area. For over 25 years,
have gathered quite an extensive anount of experience

regarding fish populations and fish sanpling in the
Mono County area and the waters invol ved.

As far as ny testinony goes, it actually addresses
three main issues: What constitutes instreamflows in
good condition, because the departnent is making
reconmendati ons based on sone information that we've
gathered. On -- also, we will be covering Mono Lake
ecol ogy, as well as sone comments on the Upper Owens
Ri ver.

Regardi ng instream fl ow determ nati on of good
condition, Departnent of Fish and Game Code Secti ons
5937 and 5946 require that "sufficient water be passed
over, around, or through a damto keep in good
condition any fish that may be planted or exist bel ow
the dam" This requires the identification of
requisite criteria to keep fish in good condition

Fish -- as we have heard before, but | think it's
worth repeating again, fish are defined in the Fish and
Gane Code in Section 45 includes both wild fish,
mul | osks, or other crustaceans, invertebrates or
anphi bi ans, including any parts, spawn, or ova
thereof. So it is a fact that really maintaining good
condition, froma biological perspective, requires
mai nt ai ni ng good conditions for the entire stream
ecosystem

This fits in very well with the m ssion statenent
of the California Departnment of Fish and Gane. which is
behi nd ne here for those of you that can read it, but
it basically says, "The m ssion of the Departnent of
Fish and Gane is to nanage California's diverse fish
wildlife, and plant resources and the habitats upon
whi ch they depend for their ecol ogical values and for
their use and enjoynent by the public.”

Q We had not previously submitted that, although
it's consistent with the submtted testinony, and
would I'i ke nowto give it DFG Exhibit No. 154. And we
have copi es.

MR BIRM NGHAM May | ask, M. Del Piero,

Ms. Cahill a question?

HEARI NG OFFI CER DEL PI ERO. Certainly.

MR BIRMNGHAM Is this an official docunent by
t he Departnent of Fish and Gane?

M5. CAHI LL: It's ny belief that it is.

MR BIRM NGHAM |'ve got no objection.

HEARI NG OFFI CER DEL PI EROC:  Thank you. It will be
entered then.

(DFG Exhibit No. 154 was
admtted into evidence.)

MR WONG  And, of course, as an area biol ogi st
who' s responsi ble for managing the area for all the

val ues, ecological as well as enjoyment by the
public --
HEARI NG OFFI CER DEL PIERO: M. Birm ngham did



you need anot her copy?

MR BIRMNGHAM ['Il get one fromM. Smth at
t he break. Thank you very nuch.

HEARI NG OFFI CER DEL PI ERG.  Pardon ne, M. Wng.
Pl ease proceed.

MR WONG As far as managenent in the Mono Basin,
managenent of fish, we've got one coning here, brown
and rai nbow trout have been --

HEARI NG OFFI CER DEL PIERC: It appears you' ve got
t hat one under control

(Laughter.)

MR WONG As far as managenent of the Mno Basin,
brown and rai nbow trout have been the nost val uable
recreational fish, vertebrate or fin fish that the
department has managed before for the last 50 years in
the Mono Basin. Wat you have here is a depiction, a
nmount ed speci men, which is a brown trout about 20
inches long. If it were alive, it would probably weigh
approxi mately four pounds, just to get sone idea of
what a desirable fish mght be in Mono Basin. This is
not to be entered as an exhibit, by the way.

HEARI NG OFFI CER DEL PIERO  That's good, M. Wng,

because nmy five-year old is coming up here |ater today.
I"mgoing to take that and show it to himand tell him
| caught it.
(Laughter.)

MR WONG  The question is will he believe you.
I"ve worked with too nany anglers for too nany years.

But this brown trout, as depicted in that photo
that | presented, which is Exhibit 66, of a trout which
is in very good condition and appears to be
di sease-free. The one | have in the picture, though
is alive fish, other than this one.

But as far as presenting or providing these kinds
of fish to the public, we're trying to do it in a
natural context, and so our goal is to nake fish |ike

this or ones that are desirably -- desirable to the
public available to the recreational public as part of
the natural ecosystem That's the -- nore or less, the

pi nch that we have.

So the Departnment of Fish and Gane seeks to
mai ntain natural systens of fish and wildlife with
sel f-sustai ni ng popul ati ons of trout which are
desirable to the public, which nmeans those which are
over ten inches in total |ength.

| see in the Mono Basin really an enphasis on wld
trout. By "wild trout,” | nean self-sustaining

popul ati ons. W see no expansion, to speak of, of the
catchabl e trout program our typical rainbow
trout-stocking programin the Mono Basin. That is
being stretched to the limt as it is. So flows to
mai ntain fish such as this in good condition would
result in self-sustaining, desirably-sized adult
popul ations of fin fish, in this particular case, which
are in good condition, well proportioned, such as that
speci men behi nd ne, and di sease-free.

There really should be no artificial limtations
froma |lack of cover or food or poor water quality or



reproductive habitat. Ideally, you have good nunbers
of different age classes, which results in a good
st abl e popul ati on, and habitat should not be
artificially limted. So there's a real need with
what ever flowregine is in a streamto naintain
adequat e physical, biological, and chem cal paraneters
whi ch together constitute the ecol ogy of the stream
The whol e stream ecosystem
The ecol ogi cal health of the streamis dependent
on aquatic and riparian ecosystens together. W've
heard a I ot of testinony regarding riparians so far
This requires natural stream processes with
wel | -veget at ed banks and a diverse riparian system
There's general agreenent anong researchers that

there is a |linkage between stream ecol ogy and fish
popul ati ons, and the paper that | presented in ny

testinmony by Hill, Platts and Beschta 1991, which is
DFG Exhibit 72, says this very well, and I'I|l quote a
very short section fromit.

Quote, healthy fish popul ati ons are dependent on
stream fl ow regi nes that protect the ecol ogica
integrity of their habitat. Fish habitats are the
consequence of |inkage anong the stream fl ood pl ane,
riparian, and upl and zones, and watershed geography.™
These authors maintain that there are really four
different types of flows that will result in this
I i nkage, and those are instreamfl ows, channe
mai nt enance flows, riparian nmaintenance fl ows, and
val | ey mai nt enance fl ows.

Now, the instream flow increnental methodol ogy,
whi ch you' ve al ready heard so nmuch about, characterizes
i n-channel trout habitat, for the nost, part the way
the departnment is normally using it. However, it's
very inportant that out-of-channel flows be maintained
as well to keep the system functioning.

Flushing flows are usually determ ned for
i n-channel sedinent transport, and these are fine for
the streans that we're tal king about now, but as these
streans becone restored, things should be re-eval uated

because over-bank flows would be necessary to really
mai ntain themand restore the riparian -- riparian
ecosyst em

Now, the streambiota, or the animals living in
the stream and other -- and plants as well for that
matter, evolved with natural rates of streamflow

change. Controlled streamflows should try to mmic,
as we've heard so much, the natural hydrograph. That's
all we're trying to do here. This is not anything
really highly technical. W're just trying to sonehow
imtate nature.

Especially inportant on ranping, though, would be
the recessional flows for aquatic organisms. Hill
Platts and Beschta and others recommend fl ow changes of
| ess than 10 percent per day to reduce fish stranding,
st ream bank danage, and to enhance vegetative seedi ng,
and | maintain that these still should be used with a
baseline for determ ning controlled recessional flows.

Physi cal conditions that would result in good



condition should result in adequate water depths and
velocities, water quality, including tenperature,
substrates that are suitable in the entire reach al
year long for all life stages of aquatic animals. GCood
wat er tenperatures are necessary for growh and
reproduction, substrate with a | ow enbeddedness, depth

is inmportant for cover, feeding, and over-w ntering
habi t at .

Good velocities are necessary for fin fish
spawni ng, especi ally, sedinment transport, food
transport, and habitat diversity.

Good riparian strip is necessary for good water
quality, stable banks, shading, and to create a deep
and narrow channel. A lot of things that you' ve
al ready been hearing about so far

So, in summary, then, basically, adequate fl ows
woul d result in a riparian and aquatic systemwhich is
in good condition. This results in a stream system
which is in good condition, which also will result in
fish being in good condition.

Now, the current streans or the streans that we're
i nvol ved with during the Mono Basin, are, as we heard
yesterday for many hours, very degraded, and so it's
difficult to quantify these conditions now. That's
part of the problemwe all have.

So | recommend that we re-evaluate in five to ten
years once active or passive restoration has occurred
in these streans, re-evaluate the instream needs,
channel rmai ntenance, and riparian needs as things
progress.

Regardi ng the Mono Lake ecol ogy. The Draft

Envi ronnental | npact Report, or the DEIR basically
states that there really is no mitigation for any
declines in brine shrinp. There's only one mtigation
measure offered for the alkali or brine fly for any
possi bl e adverse inpacts there. It also states that
little is known about the shrinp declines and how t hat
m ght affect the popul ati on survival of that species or
the birds that depend upon them

In addition, the brine shrinmp is the Federa
Category One candidate for listing pursuant to the
Endangered Species Act of 1973. Al of these
consi derati ons woul d conpel soneone interested, such as
the departnment, in maintaining these animals, it
conpel s you to be conservative in whatever | ake |evels
are chosen because of the uncertainties involved. The
Draft Environnental |npact Report indicates that 6390
has the greatest benefit to shrinp and flies and,
therefore, for those two species, appears to be a | ake
| evel which is at least in the range that should be
considered or definitely the |ake | evel that should be
strongly consi dered.

However, the Mono Lake ecosystem consists of nore
than just flies and shrinp, and fromthe broad-base
ecosystem approach that the departnment has in our
m ssion statenent, we nust | ook at the entire ecosystem

not just two species within one. The Draft



Envi ronnental |npact Report states that there are
speci es of zooplankton or small animals that live there
that were extricated above salinities of 70 grams per
liter. The restoration of these public trust val ues
woul d require the restoration of that functioning
ecosystemas it once was.

The Draft Environnental |npact Report also states
that 53 grans per liter of pre-divergence salinities to
70 grans per liter would be required to restore that
diversity. The inpact report or DEIR states that 6390
is equivalent to approximately 79 granms per liter of
salinity, so it appears that a level increnentally
hi gher than 6390 would be required to restore that
original or even close to the original natura
diversity.

Regardi ng the Upper Omens River, the river above
the east portal, and basically its natural state, has
very good to excellent habitat with a desirable
fishery, a very desirable fishery. Below the east
portal, due to exported water, the river is degraded

but provides still a good recreational fishery, in ny
opi ni on.

The Departnent of Fish and Gane recommends t hat
natural flows, including tunnel bank, remain in

t he Upper Owens River channel, as described in Stream
Eval uati on Report 93-1, and that augnentations fromthe
Mono Basin are acceptable but only to the extent that

t hey can be maintai ned without affecting the needs for
the Mono Lake tributaries or Mono Lake itself.

Due to reduced flows fromthe east portal, it is
nmy professional opinion that with better |and
managenent practices in particular, the Upper Oaens
Ri ver has the potential to come to equilibriumwth its
new fl ow regi mne and coul d provi de good to excell ent
angling, especially within the tine frame that we're
| ooking at for the lake to come to its new
equilibrium Mtigation neasures that could be
i npl enented in the Upper Oaens River could expedite
this process.

Al so, since ny testinmony is witten, it has cone
to ny attention that there's some new i nformation
available to me regarding the potential for restoration
of spring flows in the Rush Creek bottom | ands.

VMR BIRM NGHAM  Excuse ne, M. Del Piero. I'm
going to interpose an objection at this point on the
grounds that M. Wng is going beyond the scope of his
witten testinony.

HEARI NG OFFI CER DEL PIERC: Ms. Cahill?

M. CAHILL: It is beyond what was contained in
the witten testinmony. |It's information M. Wng
didn't have at the time he put the witten testinony

in.
MR BIRMNGHAM May | confer with Ms. Cahill for
just a nonment, M. Del Piero?
HEARI NG OFFI CER DEL PIERC  Sure. (Go ahead.
(Di scussion held off the record.)
MR BIRMNGHAM [|'Il wthdraw ny objection.
HEARI NG OFFI CER DEL PIERO M. Wong, proceed.



MR WONG That | eads me to now conclude that ny
reconmendati on woul d be that diversions from Parker and
Wl ker Creek -- | should say the lack of diversion of
Par ker and Wl ker Creek, as the City of Los Angel es has
offered in their |and managenent plan, would be a
desirable situation for Parker Creek and Wal ker Creek,
as well as the spring flows that m ght be restored in
the Rush Creek bottom | ands.

HEARI NG OFFI CER DEL PIERO  Thank you very much.

Q BY M5. CAHI LL: Does that conclude your testinony,
M. Wng?
A Yes, it does.

MS. CAHI LL: Thank you very nuch.

HEARI NG OFFI CER DEL PIERO  Thank you very much,
Ms. Cahill.

M. Wing, you're being called only by the

Department of Fish and Gane?
MR VWONG Yes, Sir.
HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?
MR, Bl RM NGHAM  Thank you very much,

M. Del Piero.

Also, at this tine, I'd like to introduce for the
record Di ane Lockareff, who is going to be hel ping us
out. I'mtenpted to ask Ms. Lockareff to cross-exam ne

M. Whng because |'mconfident that she is as prepared
as | amand probably could do as good a job.
HEARI NG OFFI CER DEL PIERO. | assune this is
Ms. Lockareff?
MR BIRMNGHAM This is Ms. Lockareff right here.
She is not a new admittee, but will be in a few days.
HEARI NG OFFI CER DEL PIERO  Congratul ati ons, and
nmy synpat hi es.
(Laughter.)
CROSS- EXAM NATI ON BY MR, Bl RM NGHAM
Q First, I'd like to ask you sonme questi ons,
M. Wbng, about that beautiful fish that you' ve put up
on the easel.
HEARI NG OFFI CER DEL PI ERO.  Get that right,
M. Birm ngham That's ny fish.
(Laughter.)
Q BY MR BIRM NGHAM You said that fish was about 20

inches long. |Is that correct?

A Yes.

Q And you said that that fish, when it was alive,
probably wei ghed somewhere in the vicinity of four

pounds?
A Yes.
Q In terms of the fishery that existed in Lee Vining

Creek prior to the diversions by the Gty of Los

Angel es, woul d you have expected to find an abundant
nunber of fish like the fish you put up on the easel in
Lee Vining Creek at that tinme?

A | don't personally know what existed in Lee Vining
Creek. Fromwhat | have heard and fromwhat | know of
fish of that size, it would probably be unlikely that
you find a fish that |arge.

Q And it would be unlikely that you find a fish that
large in the area of Rush Creek below the G ant Lake



Reservoir. Isn't that right?

A No. That's not right. | don't know what was
there at the time, but |1've heard -- Rush Creek's quite
a larger streamand a fish like that just requires
good-si ze pools, and if there's adequate habitat, fish
i ke that can occur in waters nuch smaller than that of
Rush Creek.

Q I, first, would Iike to ask you about the opinions

t hat you' ve expressed concerni ng Mono Lake
productivity, which are Paragraphs 18 and 19 of your
testinmony. You say that al nost nothing is known about
how declines in the brine shrinp popul ati on m ght
threaten the popul ation's survival or bird popul ati ons
dependent upon brine shrinp as food. Now, you have
heard the testinony of Dr. John Mel ack; is that
correct?

A Portions of it.

Q And when formng the opinion that you' ve expressed
i n Paragraph 18 of your witten testinony, did you
consider all of the research that has been done by

Dr. Melack and his coll eagues at Mono Lake over the
course of the last 14 years?

A Vll, what | wote in ny testinony, that was based
entirely, as | nmentioned, on the Draft Environnenta

| mpact Report information which very clearly states

t hat .

Q That was not ny question. In formng this
opinion, | take fromit your answer that you did not
consi der the research that was conducted by Dr. Mel ack
and his coll eagues over the course of the last 14
years?

A No. Wen | heard -- when | heard Dr. Melack give
his testinmony, that was after | had already witten ny

testinmony. That's what | was getting at. So all | had
available to ne at the tine were the statenents which |
took as factual within the DEI R

MR DODGE: | object to this line of questioning
on the grounds that it assunes that the DEIR did not
take into account Dr. Melack's work. | don't know how

this --
HEARI NG OFFI CER DEL PIERO: M. Birm ngham do you
have a response to that?

MR BIRMNGHAM ['mnot sure a response is
required.

HEARI NG OFFI CER DEL PIERO M inclination is to
overrul e the objection because, One, I'mnot sure the

wi t ness had any way of knowi ng that one way or the
other but, Two, that's not the point of the question
Proceed.
MR, BI RM NGHAM  Thank you.
QBY MR BIRMNGHAM Now, in form ng the opinions that
you expressed in Paragraph 18 concerning the potenti al
effect that the brine shrinp popul ati on decline m ght
have on bird popul ati ons dependent upon the brine
shrinmp as food, did you consider the research that was
conducted by Dr. Jehl over the course of the last 14
years?
A Again, this is -- these are statenents that were



made by Jones and Stokes who wote the Draft

Envi ronnental |npact Report. You have to understand

that nmy role here is not to be a research scientist.

My role is to take information that's avail abl e that

can find to network with other experts and academ c or

agency people that | know and utilize that information

to make managenent decisions. So the Draft

Envi ronnental | npact Report, which |ooked at all of

t hese things, would be the basis and which is what |

use for the basis of ny recomendati ons and ny opini ons

provided in ny testinony.

Q If an expert ornithologist like Dr. Jehl came to

you as a staff biologist for the Departnent of Fish and

Ganme and said to you that the -- there were -- there

was no threat to any bird popul ation at Mono Lake

because of a declining population of Artem a Monica,

you woul d consider that, wouldn't you, in form ng any

policy with respect to Mono Lake?

A As a fishery biologist, I wouldn't be really able

to integrate what he had said into ny basic discipline

wi t hout consulting sone other people in our departnent.
VWhat | did hear was -- that's why | was very

clear, the Draft Environnmental |npact Report nade these

statenments, and |I'm assum ng that they are correct.

Q I'"d like to tal k about the fishery aspect of your

testinmony, instreamflow determ nation. You apparently
have taken a nunber of courses on IFIM is that
correct, M. Wng?

A Yes.

Q From whom di d you take those courses?

A A variety -- a variety of agencies, institutions,
primarily, the U S. Fish and Wldlife Service courses.

There al so have been sone in-house courses and as wel |
as one private consultant-provided course

Q The courses that you took fromthe U S. Fish and
Wldlife Service, were any of those courses taught by

Dr. Hardy who testified here?

A No.

Q You -- you indicate in Paragraph 7, with respect
to a good condition, you state that, "The good

condition requirenent nust include the protection and
mai nt enance of physical, biological, and chem ca
par ameters which constitute the ecol ogy of the

stream"” Is that correct?

A Yes.

Q If -- and | take it that what you're saying is
that in order to protect fish in good condition, you

must maintain these paranmeters in good condition
MR, DODGE: (bjection. Unintelligible.
HEARI NG OFFI CER DEL PI ERO  Sustai ned. Rephrase

t he question, M. Birm ngham
QBY MR BIRMNGHAM Well, let nme ask a different
guesti on.

M. Wing, if fish in a streamare in good
condition, is it safe to assunme, then, that the
paranmeters that you have listed in your testinony are
not having a negative inpact on fish?



A Yes. | would agree with that.
Q Now, you would agree with ne, wouldn't you, that
the fish in Rush Creek are in good condition?

MR, ROCS- COLLINS: (njection. Anmbiguous. It is
uncl ear whether M. Birminghamis referring to the
fishery; nanely, the popul ation of individual fish as a
whol e, or to individual fish in isolation.

HEARI NG OFFI CER DEL PI ERO.  Sust ai ned.

QBY MR BIRMNGHAM As part of the instreaminfl ow
i ncrenent al net hodol ogy, do you consi der condition
factors?

MR, THOVAS: (bjection, anbiguous. "Condition
factors" is an overly broad term

HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?

MR BIRM NGHAM | believe that "condition
factors" is a termof art that is used as part of the
IFIM 1'1l ask the witness that question. | think a
better question -- objection mght be | ack of

f oundat i on.
HEARI NG OFFI CER DEL PIERO. Wl --

MR THOWVAS: 1'll accept your suggestion.

HEARI NG OFFI CER DEL PI EROC.  Sonehow | knew you
were going to do that, M. Thomas. |['Ill sustain the
obj ecti on.

M. Birm ngham why don't you proceed, okay?
QBY MR BIRMNGHAM M. Wng, are you famliar with
the term"condition factor” as it relates to | FI M
A No.
Q Have you reviewed the IFIMs that were prepared
for, say, Lee Vining Creek?
A No.
Q You haven't reviewed the IFIMon Lee Vining Creek?
A You have to explain what you nean by "reviewed the
IFIM" pl ease.
Q Isn't it correct that an IFIMreport was prepared
by the Departnent of Fish and Game for Lee Vining
Creek?
A Well, the report, yes.

Q Have you reviewed the report?

A | have read the report.

Q On page -- do you have a copy of the report in
front of you?

A No, | don't.

I mght add, too, that any specific questions
regardi ng those reports should be addressed to the
panel that will be comng on later. | amnot -- | am
not very intricately involved with the preparation of
those reports. So rather than waste a lot of tine on
the record, it would be nore appropriate to ask
speci fic questions of the panels that will be com ng
up.

Q "Il do that. Thank you.

Let's tal k about fish in good condition. And
don't want to raise any objections, so |I'mjust going
to ask you these questions in a very straightforward
manner, and |I'mgoing to lay the foundati on so we don't
have any objections fromthe very begi nni ng.

Is there a distinction between the Departnent of



Fi sh and Gane and the Fish and Gane Conmi ssi on?

A Yes.

Q Whul d you please explain to us what is the

di stinction between the Departnent of Fish and Game and
the Fish and Game Commi ssion?

A I am not sure enough about that to really explain
it toyou. | wouldn't feel confortable doing that.
Q Is it correct that the Fish and Gane Comni ssion

est abl i shes fishing and hunting regul ations for the
State of California?

A That's true.

Q And is it correct that the Fish and Gane

Conmi ssion periodically reviews hunting and fishing
regul ations for various parts of the State of
California?

A That's my under st andi ng.

Q And based upon that review, it periodically anends
the fishing and hunting regul ations for various parts
of the State of California?

A Yes.

Q Has the Fish and Gane Conmmi ssion recently

consi dered anendnents to fishing regulations for the
Mono Basi n?

A | believe so.

Q And as part of the public review process -- is
there a public review process that occurs in connection
with the review by the Fish and Gane Conm ssi on of
fishing regul ati ons?

A No. The reason why | say that is it's not really
a public review There's an opportunity for public

i nput and public recommendati ons, but | don't believe

t hey revi ew anyt hing the Conm ssi on does.

Q In connection with the recent consideration by the
Fi sh and Game Commi ssion of new fishing regul ations for
the eastern Sierra, was there an opportunity for the

public to coment on the proposed regul ati ons?

A | believe there were public hearings held, yes.

Q Do you know if the -- the organization California
Trout, |ncorporated, commented on proposed regul ati ons
for Rush, Lee Vining, Wl ker, and Parker Creeks?

A | do not know that for a fact. | don't know that
for a fact.

MR BIRMNGHAM Can | have this marked next in
order?

HEARI NG OFFI CER DEL PI ERO  What do we have here,
M. Birm nghanf?

MR BIRMNGHAM It's a docunent that ['I]l
identify after I've given a copy of it to opposing
counsel .

MR, CANADAY: M. Birm ngham that will be marked
L. A DWW, 90.

(L.A. DW Exhibit No. 90 was
marked for identification.)
QBY MR BIRMNGHAM M. Wng, |I'mgiving you a
docunment that has been identified as L. A DWP Exhi bit
90 and, if I may, 1'll give a copy of it to the Hearing
Oficer.
MR FRINK: He's got one.
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QBY MR BIRMNGHAM L. A DW Exhibit 90 is a sunmary
of reconmendati ons received by the Fish and Gane

Conmmi ssi on, Decenber 8, 1991, through Novenber 21,
1993. Is that correct, M. Wng?

M5. CAHILL: (Objection.

HEARI NG OFFI CER DEL PI ERO  Who' s obj ecti ng?

MS. CAHI LL: He has no personal know edge.

HEARI NG OFFICER DEL PIERC |I'msorry. | can't
see --

M5. CAHILL: | think we need -- first, before he
asks that question, we should establish whether
M. Whng even recogni zes the docunent. He's asking him
to validate a docunent he may never have seen before.

HEARI NG OFFI CER DEL PIERC | doubt that anybody's
seen this. I'massunming that this is not a docunent
prepared by the Fish and Ganme Conmi ssion. [Is that
correct, M. Birm nghan?

MR BIRMNGHAM No. In fact --

HEARI NG OFFI CER DEL PIERO Is this a sumary of
the public record of the hearing that took place that's
been prepared by L. A DW?

MR BIRMNGHAM | believe, in fact, this is a
summary that was prepared by the Fish and Gane
Conmi ssi on.

HEARI NG OFFI CER DEL PIERO  Ch, this is a docunent
of the Fish and Gane Conmi ssion?

MR BIRM NGHAM Yes, | believe so.

MR THOVAS: bjection. This has not been
prepared by the Fish and Gane --

HEARI NG OFFI CER DEL PIERO | woul d have expected
at least a seal or a standard |etterhead on the cover
of it.

MR THOVAS: Right.

HEARI NG OFFI CER DEL PIERG  That's why | assuned
it was prepared by L. A DWP.

MR BIRMNGHAM This is not a docunent that's
prepared by L.A. DW. W obtained this docunent from
t he Departnent of Fish and Gane.

MR, THOVAS: This may have been prepared by the --

HEARI NG OFFI CER DEL PIERC Is this a staff
summary?

MR THOWAS: Staff summary of the Departnent of
Fi sh and Gane.

MR BIRM NGHAM  Which | established --

HEARI NG OFFI CER DEL PI ERO Wy don't -- okay.
I"mgoing to sustain her objection, and I want you to
ask hi mwhether or not he's ever seen that docunent
before, and then we can proceed that way.

Q BY MR BIRM NGHAM Have you ever seen this docunent,

M. Wng?
A No. Not to ny recollection.
Q I"mgoing to ask you to assunme that -- well, that

it is a sunmary of comments prepared by the Departnment
of Fish and Gane, and we'll lay the appropriate --
HEARI NG OFFI CER DEL PI ERO. Excuse ne,
M. Birm ngham Can | ask a question?
M. Wong, do you provide staff services to the



Fi sh and Gane Conmi ssion?

MR WONG How do you nean "staff services"?

HEARI NG OFFI CER DEL PIERO Do you assi st them
during the course of their public hearings?

MR WONG Not really assist. W're only there if
cal l ed upon for input.

HEARI NG OFFI CER DEL PIERO  Have you done work for
themin the past specifically in relationship to their
policy and responsibilities?

WONG Other than nodifying witten
recomendati ons fromthe public and such -- |'m not
real clear on if that's what you nean or not. W
provide input in that way, also, in terns of
recomendati ons, but nothing directly with the
Conmi ssi on.

Q BY MR BIRM NGHAM Let nme ask you some further
guestions about this docunent, L.A DW, Exhibit 90.
I'"d ask you to turn to Page 26 of L.A. DWP Exhibit 90,
M. Wng. And at the bottom of Page 26, there is a --
there's a Paragraph 1 that states, "Ednondson -- "

excuse ne. "Ednondson, Jim California Trout, July 12,
1993," and that appears under a subheading, "Nunber
Nunber Number New Subsection 98.7 Lee Vining Creek."

Do you see the paragraph that |I'mtal ki ng about ?
A Yes.
Q Now, do you know whether or not California Trout
made a recommendation of a zero bag limt artificialed
only on Lee Vining Creek fromthe Lee Vining conduit
downstreamto Mono Lake, Mno County, California?
A | was aware, as far as the Bishop office
personnel, that sone recomendati ons had been made, but
| had really had no personal involvenent with their
eval uation or any reconmendations regardi ng them
Q Are you aware of what the Bishop -- did anybody in
the Bi shop office review the proposal by California
Trout ?
A I woul d assunme so, but | have no personal
know edge in specifics.
Q Now, 1'd like you to turn to Page 34, and at the
top of Page 34, there appears, a headi ng Subsection
153, Rush Creek, Mono County -- Mono County,
California, and there's a Summary 1 from California
Trout, "M . Ednondson recommends a zero bag limt and
artificials only for Rush Creek from Grant Lake Dam
downstreamto Mono Lake.™"

Are you aware of a recomendation of this kind
fromCalifornia Trout with respect to new regul ations
for Rush Creek?

A Leekewi se as for Lee Vining Creek. | was aware

t hat some reconmendati ons were being provided, but |
don't know the details.

Q And your answers would be the sane for Parker and
Wal ker Creeks; is that correct?

A Yes.

Q There is, in fact, a reference to Wal ker Creek on
Page 40 of this docunent, L.A. DWP Exhibit 90; is that
correct?

HEARI NG OFFI CER DEL PIERC.  Next to the [ ast



par agraph on Page 4.
MR VWONG Yes, | see it now
Q BY MR BIRM NGHAM And on Page 31 of L.A. DW
Exhi bit 90, there's a sinmlar recommendati on for Parker
Creek. |Is that correct?
A Page 41, did you say?
HEARI NG OFFI CER DEL PI ERO  31.
MR WONG 31, I'msorry.
HEARI NG OFFI CER DEL PIERO Right in the center of

t he page.

MR WONG Yes, | see it.

HEARI NG OFFI CER DEL PIERG  I'msorry, M. Wng.
Were you aware?

MR WONG |I'msorry, you'll have to repeat the
gquestion. [|'msorry.

Q BY MR BIRM NGHAM Were you aware of that
reconmendati on from Cal - Trout ?
A Leekewi se, as the others, just dimMy aware that --
| didn't know the details.
(L. A DW Exhibit No. 91 was
marked for identification.)

MR BIRMNGHAM | guess this would be L.A. DW 91
now.
Q BY MR BIRMNGHAM |'m handi ng you a documnent,
M. Whng, that has been identified as L. A DW Exhi bit
91, and I will -- 1 will represent that this is a

docunment, L.A DWP Exhibit 91, is a docunment obtained
fromthe State Headquarters for the Department of Fish
and Gane, and it contains a -- what appears to be a
department recommendati on concerning the Cal - Tr out
proposal for a zero bag limt on artificials only for
Rush Creek on Grant Lake Dam downstream from Mono Lake.

And the docunent states as part of the analysis,
where it states as the recomendati on, "Do not accept."
And then under analysis it states, "Speci al
restrictions were applied to this streamin 1991. The
bag limt is five. The maxinumsize linmt is ten

i nches, and only artificial lures with barbl ess hooks
maybe used. M. Ednondson proposes that the bag limt
be reduced to zero. He believes that angler harvest is
maski ng the effectiveness of efforts to restore the
trout population follow ng rewatering of the section
downstream of the Lee Vining conduit. The departnment
mai ntains that the trout popul ation is respondi ng well
to the special regulations. The population is in good
condition and further restrictions are unnecessary at
this tinme."

Were you aware of the analysis by the Departnent
of Fish and Gane that the population of trout in Rush
Creek is in good condition?

Q Could you restate that, again, please?

A ' masking you were you aware of the analysis by
t he Departnment of Fish and Gane that is purportedly
reported in L.A. DW Exhibit 91 that the popul ati on of
trout in Rush Creek is in good condition?

A No. 1'mnot aware of the analysis.

MR DODGE: Just for the record, I want to hand
the text that was being read to the wtness.



MR BIRMNGHAM |'d already given hima copy of
the text.

MR WONG | have a copy. | guess | mght ask the
guestion I'mnot sure what you mean by "anal ysis."

Q BY MR BIRMNGHAM There is an analysis here on L. A
DWP Exhibit 91; is that correct, M. Wng?
A If you're referring to what's in witing here as
bei ng the analysis, then yes, that represents an
anal ysis that sonebody did sonething, yes.
Q And if ny representation is correct, and | wll
call a witness later to lay the foundation for this
docunent, that is an analysis prepared by the
Departnment of Fish and Gane?
A Yes, it is. Wth their ideas of definitions.
Q Wth -- with -- when you say "their," you nean the
Department of Fish and Gane definition of "good
condi tion"?
A VWhoever wote this particular item which | don't
know who wote it.
Q And if ny representation is correct that this is
an anal ysis prepared by the Departnment of Fish and
Ganme, this was the official analysis of the Depart nent
of Fish and Gane submtted to the Fish and Gane
Conmi ssion in connection wi th proposed regul ati ons;
isn't that correct?
M5. CAHILL: Objection. This is asking himto
assune sonething and then asking if it is true.
HEARI NG OFFI CER DEL PIERO. M. Birmngham |'m
going to sustain the objection. If you want to ask

that question, you need to lay a foundation.

MR BIRMNGHAM | believe, M. Del Piero, | began
nmy question by asking to assunme my representati on was
correct.

HEARI NG OFFI CER DEL PIERO Then you asked him a
very specific question as to whether or not he believed
it -- not whether or not he believed it, whether or not
t hat docunent was, in fact, the official position of
t he departnent, and you've not laid the foundation for
t hat questi on.

MR, HERRERA: Excuse nme, M. Birm ngham your 20
mnute time is up.

MR BIRMNGHAM | make an application for an
addi tional 20 m nutes.

HEARI NG OFFI CER DEL PI ERO. G anted.

MR BIRM NGHAM |'m handi ng M. Canaday a
docunment which | have identified as L. A, DW Exhibit
92, and I'll give M. Wng a copy of it.

(L. A DW Exhibit No. 92 was
marked for identification.)
Q BY MR BIRM NGHAM  Again, M. Wng, I'll represent
to you that L. A DWP Exhibit 92 is a docunment that we
obtained fromthe State Headquarters of the Depart nent
of Fish and Gane. It appears to be sinmlar to L. A DWW
Exhi bit 91.

And under the anal ysis paragraph of L.A DWW 92,
anal ysis purportedly states that, "The depart nment
mai ntai ns that the trout popul ation is respondi ng well



to the special regulations. The population is in good
condition and further restrictions are unnecessary at
this time." This appears to be an analysis to support
a recommendation that the Fish and Gane Conmi ssion not
accept Cal -Trout's proposed regul ation

Were you aware of an analysis by the Departnent of
Fish and Game that the popul ation of trout in Parker
Creek is in good condition?

A | presune again you're referring to this paragraph
as being an anal ysis.

MS. CAHI LL: Objection --

HEARI NG OFFI CER DEL PI ERO. Wait. Wait. Wit.
VWait. Wait. M. Birm ngham you can clarify your
qguestion, then I'll take your objection, M. Cahill

MR BIRM NGHAM |' m aski ng about the anal ysis
that is contained under the heading Analysis L.A. DW
exhibit -- L.A DW Exhibit 92.

HEARI NG OFFI CER DEL PIERC M. Wng, do you
under stand the question?

MR WONG | believe | do now

HEARI NG OFFI CER DEL PIERC:  Now, Ms. Cahill, do
you have an objection?

MS. CAHI LL: Could he just repeat the question
pl ease?
(Whereupon the record was read as requested.)
HEARI NG OFFI CER DEL PIERO. That's it.
Now, M. Wdng, do you understand the question?
Ms. Cahill, did you have an objection?
M5. CAHI LL: | withdraw the objection
MR WONG If you're referring to this as being
t he anal ysis, then apparently sonething was done, but I
was not -- | didn't have personal know edge of it being
done. But it doesn't surprise nme that they did produce
t hi s.
Q BY MR BIRM NGHAM  "They" being the Departnent of
Fi sh and Gane?

A Meani ng staff personnel, apparently, and inland
fisheries divisions, who apparently prepared these.
Q ' m handing the Staff and am now circul ati ng anong

opposi ng counsel a copy of a docunent that has been
mar ked as DWP Exhibit 93.

L.A. DWP exhibit 93, M. Wng, appears to be --
and, again, I'll represent this is a docunent that we
obtained fromthe State Headquarters of the Depart nent
of Fish and Gane. But it contains a paragraph on an
anal ysis of -- supporting a recomendation that the
Fi sh and Game Commi ssion not accept the California

Trout proposed regul ation.

And at the bottomit says, "The depart nent
mai ntains that the trout popul ation is respondi ng well
to the special regulations. The population is in good
condition and further restrictions are unnecessary at
this time." And again, this is a -- an analysis of a
regul ati on proposed for Wl ker Creek

Were you aware of the Departnment of Fish and Gane
anal ysis of the fishery -- or the fish population in
Wl ker Creek that concluded the population is in good
condi tion?



A I have to answer again, |I'mnot aware this was
actual |y bei ng done, but apparently soneone did do it.
Q So, if the fish -- and 1'mgoing to ask you a
hypot heti cal question about Rush Creek. If the fish
popul ation is in Rush Creek -- let nme restate the
guesti on.

Hypot hetically, if the fish population in Rush
Creek is in good condition, can it not be safely
assuned that the physical, biological, and chem ca
paranmeters which constitute the ecol ogy of Rush Creek
are not negatively affecting the fishery in Rush Creek?

MR, ROCS- COLLINS:  (njection.

HEARI NG OFFI CER DEL PI ERC.  Grounds?

MR ROCS-COLLINS: If M. Birmnghamis referring

to L.A Exhibits 91 through 93 and their anal ysis that
the fishery in those creeks are in good condition, he
has not laid the foundation that those anal yses refer
to Section 5937. And, therefore, the question is
confusi ng appl es and oranges and asking this witness to
rel ate these anal yses to his testinony.

HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?

MR BIRMNGHAM |'Il stand by the question.

HEARI NG OFFI CER DEL PIERO. Well, I'mgoing to
sustain the objection, M. Birm ngham

Let me suggest to you, Sir, that if you want five
additional mnutes, I'll grant that five additiona
m nutes, no nore than that, but in order for you to lay
the foundation. You've taken a rather long tinme to
i ntroduce four short paragraphs related to the
recomendati ons of the department on the stream So if
you need five additional mnutes to lay the foundation
in order to ask that question, you can have that.

MR BIRM NGHAM | appreciate that.
HEARI NG OFFI CER DEL PIERC. It's taking a very
long tine to get to your point. | know what your point

is, but --
MR BIRM NGHAM | apol ogi ze for taking the tine,

but I wanted to |lay the appropriate foundation so
woul dn't have the objection.

Q BY MR BIRMNGHAM |I'm asking you a bi ol ogi cal
guestion, not a legal question, M. Wng. Putting
asi de 5937 of the Fish and Gane Code -- you're a
fisheries biologist; is that correct?

A Yes.

Q Now, |'m going to ask you, in your capacity as a
fisheries biologist, a biological, hypothetica
guestion. I'mgoing to ask you to assunme that the fish
popul ation in Rush Creek is in good condition
biologically. If you make that assunption, based upon
your earlier response to one of my questions, | take it

that it can be safely assuned that the physical
bi ol ogi cal, and chem cal paranmeters which constitute
t he ecol ogy of Rush Creek are not negatively affecting
the fish population which is in good condition

MS. CAHILL: Objection. The question's unclear
because of the reference to an answer to a previous
question. I'mnot sure it's at all clear what the
meani ng of this entire question is.



MR DODGE: | object on the grounds that the term
"negatively affect" is anbi guous.

HEARI NG OFFI CER DEL PIERO |I'mgoing to sustain
t he objections.

M. Birm ngham you need to break it up, okay?

MR BIRM NGHAM May | ask Ms. Anglin, who now, I

think, has the ability to do a computer search, and
she's frowning, | would like her to search ny
cross-exam nation of M. Wng for the term "paraneters”
because | asked M. Wng a question about the
paranmeters that are contained in Paragraph 7 of his
direct testinony. And after | -- after | ask her to
find those questions, | will then ask M. Wng this
hypot heti cal questi on.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER DEL PIERO W' re back in session,
Ladi es and Gentl enen.

M. Birm nghanf?

MR BI RM NGHAM  Thank you.
Q BY MR BIRMNGHAM M. Wng, during the recess, |
had an opportunity to go back and | ook at the
transcript of this norning's proceeding, and |I asked
you the followi ng question: "Question, M. Wng, if
fish in a streamare in good condition, is it safe to
assune, then, that the paraneters that you have |isted
in your testinony are not having a negative inpact on
fish?" And your response to ny question was, "Yes, |
woul d agree with that."

Now, when | asked you that question, the
paraneters that we were tal king about -- and we can go
back and get this fromthe record, if necessary, the

paranmeters that we were tal king about were those |isted

i n Paragraph 7 of your witten testinony. |Is that
correct?

A Chemi cal, physical --

Q Physi cal , biol ogical, and chem cal paraneters.
A Yes.

Q And you said that you would agree with ne that if
fish in a streamare in good condition, it is safe to
assune, then, that the paraneters that we have listed
are not having a negative inpact on fish?
A That's correct, but maybe sonme clarification is
required. W are speaking very generally here, Sir,
and bi ol ogi cal systens are very frequently changi ng.
So at any given nonment, some of those may not be
exactly what you want to see, but overall, things m ght
be all right. So you see the quandary that -- the
problem | have with some of your very genera
guesti ons.
Q Let me ask you -- your testinony is very general
so apparently ny questions have to be very general
And | don't want to be argumentative, but let me ask
you a general, hypothetical, biological question

If, at a given point in tine, fish in a stream
i ke Rush Creek are in good condition biologically,
then isn't it safe to assune that the paraneters -- the

physi cal , biological, and chem cal paraneters which



constitute the ecology of the streamare not having a
negative inpact on fish?

MS. CAHILL: Objection. Anbiguous whether "fish"
means individual fish or fish in a larger popul ation
sense.

HEARI NG OFFI CER DEL PIERO  Rat her than have you
restate the question, M. Birm ngham and havi ng ne
sustain the objection, can you just specify what you're
tal ki ng about so we can nove on?

MR BIRM NGHAM  Sure. 1'll ask two questions.
QBY MR BIRMNGHAM First, with respect to that
i ndi vidual fish that you've got up there on the board,
if that fish were alive and in a streamand in good
condition, would it not be safe to assune that the
physi cal , biological, and chem cal paraneters which
constitute the ecol ogy of the streamare not having a
negative inpact on that fish?

Q Cenerally, M. Wng, if that fish is in good
condition, isn't it safe to assunme that these physical
paranmeters are not having a negative inpact on fish?

M5. CAHILL: Asked and answered.

MR, ROCS- COLLINS: Asked and answer ed.

MR, DODGE: Sane question.

HEARI NG OFFI CER DEL PIERC. Forgive me, |I'm
sorry.

(Whereupon the record was read as requested.)

M5. CAHILL: Asked and answered. The nost recent
guestion was identical to the one before it.

MR, BIRM NGHAM | di sagr ee.

HEARI NG OFFI CER DEL PIERG  Overrul ed. Answer the
guestion, M. Wng.

MR WONG | think | better have it read again,
al so.

(Whereupon the record was read as requested.)

MR WONG Al these double negatives throw ne for
a | oop soneti mes.

HEARI NG OFFI CER DEL PIERO Do you understand the
guestion?

MR WONG | thought | did the first tine.

HEARI NG OFFI CER DEL PIEROC. If you don't, I'Il --

MR WONG Could you state in it positive sense,
Sir?
Q BY MR BIRMNGHAM Let nme ask you just a different
guestion. Let's go back to the question you answered
bef ore and nmake sure that we understood the answer to
that question. Now -- and | wote this down very exact
because | don't want there to be any confusion. |
don't want there to be any objections because it's

anbi guous. | just want to clear up the record.

Now, before when | asked you if fish in a stream
are in good condition, is it safe to assune, then, that
the paraneters that you have listed in your testinony
are not having a negative inpact on fish, you said,
"Yes, | would agree with that."

Now, let's take it to the specific. |If that fish
that you' ve got up there were alive and in a stream
was in good condition biologically, thenis it safe to



assune that the physical conditions that you' ve |isted
i n Paragraph 7 of your testinony are not having a
negative inpact on that fish in general terns, because
your testinony's general ?

MR THOVAS: (bjection. Anbiguous as to point in
time. Wiat the questions are doing is he's taking a
single point in time and confusing it with a conti nuum
and the witness can't understand the difference unless
we're clear.

HEARI NG OFFI CER DEL PIERG  Overrul ed. Answer the
guesti on.

MR WONG  The question's not clear to ne in that
you said it's in good condition biologically?

Q BY MR BIRM NGHAM  Yes, bi ol ogically.
A I"mnot sure what your definition is. \What does
t hat nean?

Q Vll, I"'mnot a fisheries biologist, M. Wng, so
maybe you can tell me --

A It's not easy.

Q Well, your witten testinony tal ks about fish in
good condition. "Good condition" is a termthat you
used t hroughout your witten testinony; is that

correct?
A Yes.
Q And now you're telling nme you don't know what t hat

means in biological terns?

A ["mnot sure what your definitionis, but it's key
to the answer to that question

Q ' masking a question about your understandi ng.
Now, you have an understandi ng of what "good condition”

nmeans; is that correct?

A Yes.

Q Now, ny question is based on your understandi ng of
good condition because I'"mnot a fisheries biol ogist.
You are. (kay? And again, | apologize if |I'm being
argunentative, but if that fish that we're tal king
about were alive and in Rush Creek and i n good
condition, then would it be safe to assune that at the
point in time you took that fish out of the stream and
determined that it was in good condition, wouldn't it
be safe to assune that the physical paraneters that are

set out in Paragraph 7 of your testinony are not having
a negative inpact on the fish?

A ["mstill troubled sonewhat by your -- the
guestion being that if you're equating good condition
to neaning that that fish is alive and in the stream
then it would, in effect, be the answer to that

guesti on.

HEARI NG OFFI CER DEL PIERC M. Wng, | want you
to assunme that the fish at the point in time at which
M. Birm ngham has asked you the question is one nonent
away from bei ng hooked and renoved fromthe stream
Now answer the question

MR WONG So it's just alive inits current
state.

HEARI NG OFFI CER DEL PIERO One nmonent away from
bei ng hooked and renoved. A single nonment in tinme.

MR WONG | believe, fromwhat | understand the



guestion to be, the answer is no.

QBY MR BIRMNGHAM Now, I'mgoing to ask you a
guestion about a fish population. |If a fish population
in Rush Creek is in good condition, and let's just nmake
sure that we're tal king about the same term because in
your Paragraph 7, you tal k about what "good condition"
is. And you say, "CGood condition includes the instream
flows necessary to keep fish in good condition,

i ncluding those which will maintain a self-sustaining
popul ati on of desirably-sized adult vertebrate fish
which are in physically condition; i.e.
wel | - proportioned and di sease-free."” |s that what you
mean by "good condition"?
A That's only a part of it.
Q Let's just talk about this part of it because
that's the only part that we've got in your testinony.
MR, DODGE: (bjection. You have to read the rest
of Paragraph 7. That's really outrageous.
HEARI NG OFFI CER DEL PI ERO. Let's --

M. Birm ngham there are other portions -- there are
other statenments in his testinmony. If you wish to
focus on that aspect of it, then we'll focus on that

aspect of it. But your representation that that's the
only part of it is not appropriate.

MR BIRM NGHAM Okay. | withdraw the
representation.

Let's focus on that aspect of what "good
condition" is. Al right? If the fish population in
Rush Creek is in good condition; i.e., it is a
sel f-sustai ni ng popul ati on of desirably-sized adult
vertebrate fish which are in good physical condition
and wel | -proportioned and di sease-free, isn't it safe
to assume that the physical paraneters which constitute

the ecol ogy of the streamlisted in Paragraph 7 are not
havi ng a negative inpact on the fish popul ati on?

HEARI NG OFFI CER DEL PIERO He's asking you for an
assunption, M. Wng.

MR WONG Again, if you're using the -- if you're
wanting ne to assune that the fish in Rush Creek are in
good condition, | cannot agree with the assunption

But given the assunption --

HEARI NG OFFI CER DEL PIERO  Whet her you agree with
t he assunption or not, M. Wng, is not the point.
He's asking you to answer a question based on that
assunpti on.

MR WONG The answer is at any given point in
time, the answer would be no. Not necessarily.
Q BY MR BIRMNGHAM Before | started to ask you a
guesti on about condition factors. Do you recal

that -- never mnd. Let nme just go to the page.
On Page 47 of the Lee Vining Creek Stream
Eval uati on Report 93-2, Volune One -- you said you'd
read this report; is that correct?
A | did sone tine ago. I'mnot -- I'mnot entirely

famliar with the report.

Do you have a copy of the report in front of you?
No, | do not.

Let me give you one of ny copies, and I'Il ask

Q>0



that you return this to ne at the conclusion of the
testi nmony.

I'"d ask you to turn to Page 47 of the report. On
Page 47 of the report in the first full paragraph, it

di scusses the term"condition factor." |Is that
correct?

A Yes.

Q Is that a biological termw th which you are
famliar?

A Yes.

Q Page 47 says that, "A condition factor assessed by
habi tat type indicated that fish in pools, paren, mean
K equals 1.07, end paren, were growing well. Only one
fish had a condition factor less than 1.0; i.e., 0.9.

Trout in runs, paren, nean K equals 1.09, end paren
and riffles, paren, nean K equals 1.124, end paren,
al so appeared to be growing well but showed greater
variability and condition. The high-condition factors
cal cul ated fromseveral of the small trout caught in
riffles may be an artifact of small errors in
measur enent of weight or fork length relative to the
| ength and wei ght of the small fish.”

First, Condition Factor K \What does that term
mean?

A In plain and sinple terns it just neans how fat is
the fish.

Q Now, if -- in biological terns, to put aside 5937
you're not a lawer. You're a biologist. In

bi ol ogical terns, if a condition factor for a single
fish is equal to or greater than one, isn't it correct
that that fish is in good condition?

A It neans you have a fat fish. |[If you' ve got
something -- it neans you've got a fish that is
wel | -proportioned. |If you're |ooking at a single fish,

that isn't necessarily indicative of the entire
popul ati on.

Q " masking you, M. Whng, about a single fish.

A Very wel | .

Q Put aside the entire fish population. You said it
means you' ve got a fat fish, well-proportioned. Now,
does that -- that's included in your definition of good
condition, isn't it?

A ["msorry. Wuld you repeat the question?

Q Yes. In response to ny question about a single
fish with a condition factor equal to or greater than
one, | asked you if that fish was in good condition
and you said what it nmeans is you' ve got a fat fish,
wel | proportioned. |Is that right?

A VWhat it strictly means is you have a fish with a

condition factor which may be greater than one.

Q And that means that the fish is in good condition
isn't that correct?

A I would not agree with that, Sir. It depends --
see, the problemw th all of this is that it's a matter
of semantics and what "good condition" nmeans. | think

we'll be talking a ot about that in awhile, but right
now it neans that you have -- when you say "fish in



good condition,"™ you have a fish that has a certain
condition factor. |Its potential could be greater or

| ess than what you see, or it could be the only one in
t he popul ation |ike that.

Q If -- are condition factors calculated for an
entire popul ation of fish?
A They' re conducted on individual fish.
HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?
M. Wong, if -- help nme to understand, okay? If | went

out and | caught a brown trout out of Rush Creek with a
condi tion factor of one, describe for ne what that
trout would | ook |ike.

MR WONG It would appear to be a pleasantly
plump fish, in plain ternmns.

HEARI NG OFFI CER DEL PIERO. Wbuld it have -- from
a biol ogi cal standpoint, would it be a healthy fish?

MR WONG It could be, but also it may not be.
These factors are all independent of each other.

HEARI NG OFFI CER DEP PI ERO.  Tell ne -- would you
only be able to know whet her, from a biol ogi cal
standpoint, it was a healthy fish if you did an
analysis, cut it open, and figured out what its innards
| ooked |i ke?

MR WONG  You could tell externally as well.

HEARI NG OFFI CER DEL PI ERO. Okay. Wth a
condition factor of one -- would a fish that externally
was not -- did not appear to be healthy have a
condition factor of one? Did you understand the
guestion?

MR WONG Yes. The reason why |I'mhedging is --

HEARI NG OFFI CER DEL PIERO. If it has a fungus,
okay, would it have a condition factor of one?

MR WONG It could.

HEARI NG OFFI CER DEL PIEROC. It could. Okay. [I'm
sorry, M. Birnm ngham
Q BY MR BIRM NGHAM You' ve stated that fish

popul ations -- or condition factors are not cal cul ated
for fish popul ati ons?
A Ceneral ly, that |I'm aware of.

Q Soif I were to ask you if a fish population had a
condition factor equal to or greater than one, you

woul dn't be able to tell ne whether or not that fish
popul ati on was in good condition?

A | wouldn't. No.

Q Now, in your testinony, you said that the
Department of Fish and Game nanages resources on an
ecosystembasis. Is that right, M. Wng?

A Yes.

Q I n managi ng an ecosystem in your opinion, is it
appropriate to focus on a non-native species such as
brown trout?

A How do you mean "appropriate"? You'll have to
define that for me, please.

Q Is it a good idea to focus the nmanagi ng of an
ecosystem-- is it a good idea to focus on a non-native

speci es such as brown trout?
MR ROOCS-COLLINS: M. Del Piero, rather than
object, I would just ask that M. Birm nghamclarify



whet her he's asking about a good idea in legal terns or
bi ol ogi cal ternmns.

MR DODGE: | would object to the question as
irrel evant because the |egislature has resol ved that.

HEARI NG OFFI CER DEL PIERO I'mgoing to overrule
the objection. |If you could specify what -- to a

greater extent than you have, M. Birm ngham then we
can nove al ong. Ckay?

MR BIRM NGHAM Biological terns. Al of ny
guestions to M. Wng have been biol ogi cal questions.

HEARI NG OFFI CER DEL PIERC M. Wng, do you
under stand the question?

MR WONG | would like to have it repeated,
pl ease.

HEARI NG OFFI CER DEL PIERO  Ms. Anglin, would you
read it, please?

MR BIRMNGHAM It may be easier for ne to --
Q BY MR BIRMNGHAM In biological terms, M. Wng,
when managi ng an ecosystem|li ke the Mono Basin, is it a
good idea to focus on a non-native species |ike brown
trout ?
A Agai n, "good idea" troubles nme as nuch as anything
el se.

MR BIRMNGHAM That's fine. Thank you,
M. Wng.

MR THOVAS: The witness --

MR BIRM NGHAM | f --

MR THOVAS: -- is about to finish his answer.

MR WONG It's meaningful here that we resolve
what that nmeans. | think I know what you want to get
at, but you'll have to get there on your own, I'm
afraid.

MR BIRMNGHAM [|f you don't understand "good
condition,”™ M. Wng, or "good idea," | have no further

guestions. Thank you.

HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Birm ngham M. Dodge?

MR, DODGE: No questions.

HEARI NG OFFI CER DEL PIERO. M. Roos-Col |lins?

CRCOSS- EXAM NATI ON BY MR ROCS- COLLI NS

Q Good nmorning, M. Wng. | have a few questions
for you regarding Paragraph 9 of your witten
declaration. Do you have that declaration before you?
A Yes, | do.

Q In the paragraph follow ng the quotation fromthe
article by Drs. Platts and Beschta and M. Hill, you
state, "It is ny opinion that the flow regi ne

par aneters descri bed above are necessary to maintain
the stream ecosystem and its associated fish
popul ati ons in good condition."

MR, BIRM NGHAM  Excuse nme. |'mgoing to object
to the question on the grounds as vague and anbi guous
internms of "good condition.”

HEARI NG OFFI CER DEL PI ERO.  Sust ai ned.

MR, ROCS-COLLINS: | haven't asked a question. |
sinmply read the testinony.

HEARI NG OFFI CER DEL PIERO Well -- can you read
t hat back?



(Whereupon the record was read as requested.)
HEARI NG OFFI CER DEL PI ERO. | thought that was

eliciting a response in terns of yes or no.

MR BIRMNGHAM |If he was going to go beyond
that, the question would have been conpound.

HEARI NG OFFI CER DEL PIERO |'m sorry.

M. Roos-Col i ns?

MR ROCS-COLLINS: M. Del Piero, | sinply read a
sentence fromhis testinmony. | have not yet asked him
to interpret that sentence.

HEARI NG OFFI CER DEL PIERO  Your question, the way
| interpreted it, was eliciting either an affirmation
or denial of the witten statenent, so why don't you
proceed, Sir. Ckay?

Q BY MR ROOS-COLLINS: M. Wng, is that sentence in
Par agraph 9 of your witten decl aration?

A Yes.

Q That paragraph then goes on to discuss the IFIM
results; is that correct?

A Yes.
Q Do you have a reconmendation for this Board as to
t he anal yti cal methodol ogy which it could use to

determ ne the channel naintenance flows, riparian
mai nt enance flows, and valley mai ntenance fl ows
described in the quotation discussed in this paragraph
of your witten declaration?

MR BIRMNGHAM ['mgoing to object on the

grounds that the question is vague and anbi guous. It
refers to the witten testinony which contains the term
"good condition,"” and the term "good condition” is
somet hing that we have not yet defined.

HEARI NG OFFI CER DEL PIERO M. Roos-Col lins,
your response?

MR, ROCS-COLLINS: | don't believe the question
contai ned the term"good condition,"” therefore, the
obj ection seens irrel evant.

HEARI NG OFFI CER DEL PIERC M. Thonas, you don't
want to offer a better justification for the objection?

MR THOVAS: | was thinking, though, that we're
going to have a hard tinme having a hearing if every
time the term"good condition” comes up, we have an

obj ection --
MR ROCS-CCOLLINS: M. Del Piero, let nme wthdraw
the question. | have no desire to conplicate this

matter by reference to the term"good condition."

Q BY MR ROOS-COLLINS: M. Wng, if this Board agrees
that flows shoul d be established for channe

mai nt enance, riparian nmai ntenance, and valley

mai nt enance purposes, as described in Paragraph 9 of
your witten testinony, do you have a reconmendati on as
to the met hodol ogy which this Board would use to
establish those flows?

A | guess the answer woul d be yes, those
nmet hodol ogi es are contained in the streamreports which
t he departnent has provided in its recomendati on
MR, ROCS- COLLINS:  Thank you. No further
guesti ons.



HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Roos-Collins. M. Scoonover?

M5. SCOONOVER:  Yes, M. Del Piero.

CROSS- EXAM NATI ON BY MS. SCOONOVER

Q Good norning, M. Wng.
A Good nor ni ng.
Q I have a question about the | ake ecol ogy section
of your testinmony. You testified, | believe, that
there was a speci es of zoopl ankton that was
extricated. Do you renenber that testinony?
A Yes.
Q Al right. | beg your pardon. Species. Mre
t han one speci es of zoopl ankt on have been extri cat ed.

My question is do you believe it's feasible to
restore the bio-diversity of the | ake?

A | do. And the basis for that decision is actually
contained in one of the auxiliary reports for the Draft
Envi ronnental |npact Report. It's Auxiliary Report
Nunber 12 entitled Functional Rel ationships Between

Artem a Leefe History Characteristics and Salinity, and

this is part of the basis for nmy concl usion.

On Page 21, there's a sentence in the -- there's a
di scussion in the previous and the foll owi ng page or
two regarding the bio-diversity of Mono Lake. And
within this discussion, tal king about the species that
used to occur there as well as the extrication of sone
of the species, there's a sentence that says, and I'1]
gquote, "Species diversity of the plankton will nost
likely increase in a |l ess saline Mno Lake."

In addition to that, the Board has received from
the LaHatten (phonetic) Regional Water Quality Control
Board, as part of their comments on the Draft
Envi ronnental | npact Report, a document which is a
scientific paper authored by Dean W Blinn, B-L-I1-NN,
which is entitled "The D atom Conmunity Structure Al ong
Physi co- Chemical Gradients in Saline Lakes." The gist
of this article or this scientific paper, after the
aut hor surveyed and eval uated di at om popul ati ons,

di at onms meani ng uni -cel lular or single-celled plants,
which are quite diverse and w despread throughout nost
of North America, that after surveying nearly 50 saline
| akes in the North Anmerican continent, that there was
an inverse correlation between the nunbers of species
of diatonms present and the salinity. Mno Lake is one
of the lakes that is involved in the survey or in this

eval uati on.

Q M. Whng, excuse nme. Could that paper have been
provided to the Board --

A Well, the Board has it, | presune, as part of the
comments fromthe LaHatten (phonetic) Regional Water
Quality Board comments. That's how | obtai ned them was
nmy copy of those comments.

Q So it's part of the comments to the EIR?

A As far as | know, it is.
HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?
MR BIRMNGHAM | don't think we received any

evi dence fromthe regi onal board.
HEARI NG OFFI CER DEL PI ERO. M. Canaday, do you



recal | ?

MR, CANADAY: | don't recall, M. Del Piero.

MR WONG This was attached to nmy copy of those
comments to the Board. |If you do not have it, please
et me know, and | can nake it available or the Board
can nake it available to you, the LaHatten (phonetic)
boar d.

M5. SCOONOVER: | would like a copy of that.

HEARI NG OFFI CER DEL PI ERO. M. Wng, you need to
make it available to all parties.

M5. SCOONOVER: |I'msorry. | interrupted. Wre
you fini shed?

MS. CAHILL: Shall we give that an exhi bit nunber?

HEARI NG OFFI CER DEL PIEROC. |If you wish to give it
an exhi bit nunber, Ms. Cahill, that will be fine. |
just want to make sure that all parties who are not in
receipt of it get a copy of it.

Ms. CAHILL: That woul d be 155.

HEARI NG OFFI CER DEL PI ERO.  Fine.

MR SMTH  Point of order. Could we specify the
title of that for us for an Exhibit No. 155?

MR WONG R ght now?

MR SM TH  Yes, please.

MR WONG  The author is Dean, D-E-A-N, W Blinn.
B-L-1-N-N. entitled "Dlatom" D-1-A-T-O-M "Conmunity
Structure Al ong Physico-Chemical Gradients and Sal i ne
Lakes." It's fromthe journal "Ecology," 1993.

| also, inny literature file, canme across another
paper entitled "Taxonony and Distribution of Benthic

Di atons for Mono Lake, California, USA." It's an
article authored -- or a paper authored by J. P.
Bociolek, B-OC1-OL-E-K, and D. B. Herbst,

HERBST.

Basically, what this article does is describe the
di at om communi ty of Mno Lake, which anobunts to sonme 30
speci es, and describes two new species of diatons
heretof ore not known to science. This was published in

the Transactions of the American M croscopical Society
dated 1992.

Q BY M5. SCOONOVER: And are those existing diatom
comuni ties?

A Yes, they are.

Q So they wouldn't include the extricated?

A That's correct. And the reason why | use this as
a basis for ny statenent is that other researchers
apparently have come to the concl usion that decreasing
salinities in Mono Lake would allow the return of the
speci es that were extricated which have very good

di spersal means. Diatons, rotiphers, the things that
are contained in the report, species nentioned, other
i nsects that have been extricated and, therefore, |
woul d cone to the conclusion it's feasible to restore
t hose values with a proper |ake |evel.

Q And that proper |ake level that you recommended in
your testinony was sone increnent above 63907

A That's correct. Based on information provided in
the DEIR
MS. SCOONOVER:  Thank you. That's all.
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HEARI NG OFFI CER DEL PIERO  Thank you very much.
M. Haselton?
CROSS- EXAM NATI ON BY MR HASELTON
Q Good nmorning, M. Wng. M nane is Frank

Haselton. | represent John Arcul arius, Arcularius
Ranch, and the Upper Onens River. | want to -- [|'l]
try and keep ny questions grouped in a sense of

organi zation, though I can't prom se that won't
happen.

I want to ask you first about your testinmony as it
pertains to the Mono Basin, and | have two questions.
And I'mstarting on -- well, apparently, this is your
first page, Paragraph Nunber 6. And I'm assum ng you
know this fairly close to nenory, so I'mnot going to
read all of it. But there are terns that you use, for
exanple, in the third sentence of Paragraph 6, you
state that, "The Fish and Gane goal is to nake these
fish available to the angling public as part of the
natural ecosystem”

The foll owi ng page, Paragraph Nunber 7, the second
to the | ast sentence states, "Therefore, the good
condition requirenent nust include the protection and
mai nt enance of the physical, biological, and chemi ca
par anmeters which constitute the ecol ogy of the stream”

The foll owi ng page in Paragraph 10, though, the
second to the | ast sentence, you use the term
"naturally functioning streans,” and in Paragraph 11
first sentence, you use the term"natural rate of

change streans.” And the second sentence in Paragraph
11 is, "ldeally the rate of change of controlled stream
fl ows, open parentheses, ranping, close parentheses,

should mimc the natural hydrograph.” And then within
t hat same paragraph -- excuse ne, within -- under
Section 11, next paragraph, you go on and agree with --
| don't knowif you're recommending it, but you agree
with that, "A flow reduction of [ess than 10 percent of
the previous day's flow would be highly preferred.”

And nmy question to you is controlling the ranping
rate where it's reduced | ess than 10 percent of the
previous day's flow, is that consistent with the
natural condition of Rush Creek or those other
streans? | believe you're referring just to all the
tributaries, if I'mnot correct.

HEARI NG OFFI CER DEL PI ERO. Excuse ne,
M. Haselton. I'msorry, but | didn't understand your
guestion. OCkay?

MR HASELTON: Ckay. I'Il just -- let's say, Rush
Cr eek.
Q BY MR HASELTON: Is a flow-- is a controlled
ranpi ng programthat limts the flow i ncrease or

reduction by 10 percent or |less of the previous day's
flow, is that consistent with the natural condition of
Rush Creek?

MR, DODGE: (bjection. Anbiguous.

HEARI NG OFFI CER DEL PIERO I'mgoing to sustain
the objection, M. Haselton. M. Wng is a biologist.
You want to tal k about the hydrol ogy of -- alternative



hydrol ogies and flows in the stream The questions
you' re asking are not appropriately put to him

MR, HASELTON: Ckay. | thought -- | was just
foll owi ng his testinony.

HEARI NG OFFI CER DEL PI ERO. | understand. But you
need to focus on what the nature of his testinony was.
kay?

MR HASELTON:  Ckay.

HEARI NG OFFI CER DEL PIERC.  You can ask himin
terns of what he's testifying on

Q BY MR HASELTON:. Ckay. Then we'll go ahead and nove
on down to Paragraph Nunber 17, and it's a couple of
pages. 1'll go ahead and read the first sentence. The
Mono Basin EIR states on Page 3-D- 101 that, "Excellent
fishery conditions existed in the Mono Basin tributary
prior to L. A. DW diversions."

And by having that statenent, do you concur with
that statement in the EIR?

A I have no personal know edge. As | nentioned
before, | assunme that the information that was put
together for the Draft Environnental |npact Report

accurately reflected those conditions, and that's why

it's stated that way. And | based it upon those -- the
concl usi ons of the Jones and Stokes personnel. | have
no personal know edge as to what those fisheries were.
Q Ckay. Then let's nove on to the Upper Owens
River, and I'd like to start with the Exhibit DFG
No. 2, which | believe is -- is titled Persona
Qualifications Statenents of Darrell M Wng. And the
second to the | ast paragraph starts off saying,
"Responsibilities include the nanagenent of fisheries
in over 600 high country | akes with several hundred
streans of the Sierras as well as nunerous roadside
col d-water | akes and reservoirs."”

Could you just take a nonment and explain to nme
what does "managenent" nmean?
A Wl |, other than just managenent, nanagenent of
fisheries?
Q VWhat constitutes your responsibilities? You used
the word "managenent,” and I'mtrying to break that

down.
A Cenerally, the fisheries that are nmanaged in it,
we manage for in the eastern Sierra, are recreationa

fisheries. They are fish popul ations that are being
utilized for recreational purposes. So in order to
performthat function, we first need to | ook at the
desires of the anglers, and then try to provide

recreational anglers with those types of fish, neaning
both species and size, et cetera, which are preferred,
as well as doing in it a context of the natura

ecosystem
Q Does -- is the Upper Onens River included in your
geogr aphi cal area of managenent ?

A Yes, it is.

Q The Upper Owens River essentially extends from --
woul d you agree with ne, | guess is probably a better
way of putting it, that the Upper Omens River extends
fromBig Springs -- generally speaking, fromBig



Springs down to Crowl ey Lake?

A Yes.
Q And of that portion, approximately half -- and I'm
speaking in general ternms -- is under private property
owner shi p?
A Approximately half. | would agree.
Q Are you famliar with the Arcul arius Ranch?
A | have been there on occasion.
Q As vacationing or --
A Not as a client. |[|'ve been there on business.
Q W'l see what we can do.
I"mgoing to refer to, | think, a report that was
i ntroduced earlier. It's the -- ny cover's falling

of f, DFG Exhibit No. 62. And that is the Upper Onens

Ri ver Stream Eval uation Report 93-1. Do you have a
copy of that, by any chance?

A No, | do not. Again, the reason for that is that
very specific questions regarding the reports

t hensel ves shoul d be addressed to the appropriate
panel . 1 only have very general recomendations. As
t he manager who was responsible for these resources
once this whole process is conpleted, things are
settled, then either me or ny successor would be
responsi bl e for managi ng the ecosystem and provi di ng
for recreational fisheries with those resources that
come fromthis process. And so in that regard, you
seemto need a general overview for those kinds of
concer ns.

If | can answer your question in that context -- |
don't want to put you off, but if it's anything
specific, then it should just be a -- brought up with
that particul ar panel
Q Ckay. Well, in fact, that may assi st ne because
maybe we can get to the point a little quicker. Now,
are you aware that -- well, let's tal k about the
Arcul arius Ranch. Are you aware that the Arcul arius
Ranch, as part of their managenent, inplenents a
cat ch- and-r el ease progranf
A Yes.

Q Are simlar -- excuse nme. Let ne back up. Do
you, in your professional opinion, believe that such a
conponent of a managenment programis beneficial to the

fishery?

A The reason why I'mhesitating is it really depends
upon the goals and the public's desires for that
fishery. Wen you say "fishery,” | have to assune it's

not the fish popul ation necessarily, but the fishery,
whi ch nmeans you add the angler and the desirability.
Q Thank you for helping ne clarify.

Let's tal k about the fish, fish popul ation,
because that's what this report that I will work with
the panel with |later on speaks to. It speaks to fish
popul ation, fish density, as a matter of fact, and it
actually conpared the fish density, the Arcul arius
Ranch and ot her portions of the Upper Oaens River.

That being said, ny question to you, then, is do
you believe that a no-kill regulation or conmponent of a
managenent program overall nanagenment program could



that benefit the fish popul ation of an area?

A Yes. But I'll to have qualify it by saying that
what you're doing by restricting fishing to no-kill is
basi cally renoving one of the types of nortality that

affects fish populations, their natural nortality.
Fish Iive and grow and die |like everything else, but by

reduci ng the angling portion of that nortality, you do
reduce the nunber of fish that are taken fromthat
popul ati on.

And by instituting a no-kill, you basically m ght
be reducing that. There is some nortality even
involved with a no-kill situation. So you don't have a
pristine, untouched population. |If you nmean by the
fact that you may have nore fish than you m ght
ot herwi se, then the answer woul d be yes.

Q I think the rest of ny questions are probably nore
appropriate for the panel that you suggested.

I'"ve got one other question. | kind of wanted to
assist M. Del Piero with his story with his son about
your fish up there. | want to know is that a nount or
that a replica of a fish that has been rel eased?

A Unfortunately, it's not mne. 1It's on loan, and
I"mnot sure what its background is. | don't believe
it was taken at the Arcul arius Ranch property. Sorry.

MR, HASELTON: | hope not. Thank you.

HEARI NG OFFI CER DEL PIERO W're going to be on
break for ten m nutes.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER DEL PIERO.  This hearing will
again cone to order.

M. Frink?

MR FRINK: Yes, M. Del Piero. | do have a few
qguestions. Qur environmental staff will have sone
nor e.

CROSS- EXAM NATI ON BY THE STAFF

QBY MR FRINKK M. Wng, | believe you testified that
in making fishery flow recommendati ons, one of your
objectives is to mmc natural conditions; is that
correct?
A The idea to imtate -- in a natural situation, if
that's what you're referring to, the idea would be to
imtate natural conditions within natural range of
variation. The ecosystens that we deal with are
subject to variations in weather and a whole nultitude
of physical paraneters. And the idea is that froman
ecosystem approach, that that ecosystem be naintai ned

at some level, and that it be still subject to those
type of natural variations which resulted in the
animal s that are present -- animals and plants that are
present in that system

MR, BIRM NGHAM  Excuse me, may | ask the Reporter
mar k t hat answer?
Q BY MR FRINK: You woul d not want to inpose |arge
variations that are nore excessive than the variations
that occur under natural conditions; is that correct?
A VWhen you say -- can | ask for clarification? Wen

you say "inpose," a lot of things run through nmy m nd.



If you have a totally controlled system which you
normally don't. In other words, what |I'mgetting at
are flood flows, I think. You can have a flushing
flow, but that will often be exceeded -- or not often
but coul d be exceeded naturally due to fl ows beyond
whi ch you have the capacity to control. So that's
why -- | don't -- I"mnot being reluctant to answer,
it's just that there are a lot of variations and a | ot
of variabilities in the biological world,

unfortunately, which make it difficult to answer sone
of these questions generally.

Q Have you reviewed the historic flow records on
Rush Creek, Lee Vining Creek, Parker Creek, and Wl ker
Creek?

A No, | have not.

Q Are you famliar with the flow fluctuations that
occur under natural conditions in those creeks?

A By "natural conditions,” you'll have to define --
do you nean uni npaired? | guess the answer in either
case is no, but there's a distinction there in terns of

what the natural flows are in those creeks.

Q So your testinmony is that you' re unaware of --
A No. 1'mnot unaware of it, but again, you're
getting down to factors that were devel oped by the

consul tants --
Q " mnot asking about factors that the consultants
devel oped - -

HEARI NG OFFI CER DEL PIERC. M. Frink -- M. Wng,
in ternms of the questions being asked, it's safe for
you to assune that the words being used are plain

English. In ternms of "natural conditions,” when

M. Frink is asking you about flows under natura
conditions, that neans a systemthat is uninpaired and
has no man-made nodifications to it. Now, if you
aren't capable of answering that question, then it's
okay for you to say you don't know the answer to that
guesti on.

Al ternatively, if you have revi ewed what natural
runoff is within either Rush Creek or Lee Vining Creek
regardl ess of what man-nade nodifications to the system
may have existed, you are obliged to answer that
guesti on.

M. Frink, why don't you proceed? And maybe you
want to ask the question you asked again to see if we
can get an answer.

MR WONG  Thank you for clarifying that, by the
way, because there was sonme confusion there.

Q BY MR FRINK: The question | have is are you aware
of the type of fluctuation in the rate of flows that

woul d occur under natural conditions in Rush Creek and
Lee Vining Creek?

A Yes. | amaware, but | amnot really famliar
with those flows. W have Dr. Kondolf, who is --
basically, will be the one that will be very famliar
with those kinds of fluctuations.

Q kay. On the basis of your general awareness of
those fluctuations, would you agree that there is a
consi derable daily fluctuation in flows in those creeks



under natural conditions?

A Dale -- I"'msorry. A daily fluctuation?

Q That there can be a considerable daily fluctuation
in flows in those creeks under natural conditions?

A There can be, yes.

Q Your testinony reconmended a ranping rate of 10
percent or |less of the previous day's flow Do you
know i f the natural rate of flow fluctuati on on Rush
Creek and Lee Vining Creek exceeds the reconmended
ranping rate in your testinony?

A I have not done an actual analysis of that, but ny
sense is, again, frommany years of experience |ooking
at general hydrographs, that a rate of change, for
exanpl e, that would take a Rush Creek flow, flushing
flow from 300 cubic feet per second to 100 cubic feet
per second, excuse nme, would take -- at a 10 percent

rate, would take approximately ten days.

| have done an analysis fromthe 300 cubic feet
per second down to 100 cubic feet per second at a 5
percent increnent, and that takes approximtely 21
days. Fromny experience in the eastern Sierra and
generally the runoff patterns, it seenms to ne that a
period of tine of between 10 and 21 days translating to
5 to 10 percent woul d be approxi mately what we woul d
normal ly see in a general runoff in terns of
recessional rate naturally. So in ny estimation, it
woul d approxi mate the types of rates that | have seen

Now, Dr. Kondolf would be the one who might do a
nore detail ed anal ysis of those kinds of rates. He
does speak of it in his testinony as well.
Q If your objective is to mimc natural conditions,
woul dn"t you want to consult the natural flow records
or the historic flow records before you nake a
recomendati on on ranping flows?
A Yes, exactly. That 10 percent or 5 to 10 percent
is only a baseline approximate. You should consult, as
you' re suggesting, consult a natural hydrograph or
synt hesi ze a hydrograph in the watershed and determ ne
if, infact, that 5 to 10 percent is within the natura
rate.

Furthernore, if there are any speci al

consi derations that you might have in terns of

erosi onal bank danage that are special considerations
especially during restoration processes, those could be
taken into account as well, which would help nodify the
regime to create the situation that you're trying to
achi eve.

Q Aside fromthe special considerations such as
prevention of erosion, if there were considerably nore
fluctuation in the rate of flow that is shown under

hi storical conditions, would you agree that a ranping
rate in excess of 10 percent may be acceptabl e?

A Yeah. These are not hard and fast rules. |

woul d -- again, fluctuate -- to maintain soneg,

actual ly, even alnost daily nmeasure of variation within
flows is not bad. | nean, these natural systens are
dependent on variation. Dr. Beschta, | think, is the
one to really point that out, and | agree. During snow



melt periods, for exanple, the flows fluctuate during
t he day because of snow nelt. You get snow nelt in the
morning. By the time it gets to the bottom you' ve got
flows fluctuating within a daily period. So variation
per se is not bad.

That 5 to 10 percent is only a, nore or less a
rough estimate of where you begin to | ook
Q And the key guide would be to consult the

historical flow records. Wuld you agree with that?
A Yes.

MR, FRINK:  Thank you.

HEARI NG OFFI CER DEL PIERC M. Sat kowski ?

MR, SATKOWSKI :  No questi ons.

HEARI NG OFFI CER DEL PIERC M. Smth?

MR SM TH  Thank you, M. Del Piero.
QBY MR SMTH | have one general question for you.
The m ke's not working. GCkay. |I'Il try and be as |oud
as | can

M. Wing, 1'd like to pose a general question for
you. Soneone, perhaps the State Board, perhaps Fish

and Gane, is going to have to do sone nonitoring
short-termof the fishery when we establish -- the
Board establishes certain flows and | ake | evels and
what ever .

Whul d you agree in general ternms that it would be
a good idea to have a zero bag limt and barbl ess hooks
for a period of tinme so that we can nonitor the health
of the fish for a period of tine and find out which

direction the fishery is going? Again, thisis -- I'm
not aski ng about good condition or anything else, |'m
just asking about that nonitoring program Wuld you

think that would be a w se idea?
A Not necessarily, and here are ny reasons.

Unfortunately, there's a little bit of explanation to
clear the air here.

Q Pl ease.
A I am not an advocate of only | ooking at fish
popul ations in terns of measuring your restoration

activity success or our restoration activity success or
fish that are in good condition. |If you |ook at the
holistic approach that we're -- that I'mtrying to get
across here, you have to | ook at the whol e system
stream system The fish are only a part of that
system Insects are part of that system If you --

and I'lIl get around to nmonitoring here very soon. But
the point is what you really are after is nonitoring
habitat, and the key here is that -- one way of | ooking

at this is if one assunes, and | think it's an
assunption that appears to ne that Belacort (phonetic)
made as well, is that all the water that you have in a
natural systemw || give you good condition. It would
be pretty difficult to argue with that.
MR BIRMNGHAM Can | ask that that be marked?
MR WONG If all the water in a natural system
gi ves you good condition then, as we've seen, and
have observed, fish populations vary tremendously in
terms of nunbers, sizes, A factors, et cetera, in a
natural situation throughout the eastern Sierra. As a



matter of fact, even within one streamitself, as you
| ook at the streamfromtop to bottom those kinds of
factors will change that effect fish popul ations. And
if in one streamyou have a rather small fish
popul ation in terms of nunbers of fish which are fairly
thin, but that's what they are based upon, the habitat
that they're involved with, that they have to put up
with, that they have to live in.

Anot her stream system may have | arge nunbers of
very large fish based upon the factors that they're
in. Al of these fish are in good condition because
they're in a natural state.

One we're looking at also is, getting back to the
Hearing Oficer's question fromabout the first day, as

| recall. Can 1 cfs keep fish in good condition? The
answer is nmost definitely yes. | know streans which
are running at less than a cfs that have fish that are

16 and 17 inches long in them and that is because
those fish are dependent upon the habitat that they
live in, and that 1 cfs is occurring in a channel which
is, at times, three feet deep, has undercut banks, has
good stabl e banks, produces watercress with a | ot of
food init, skuds, et cetera. Most definitely those
fish are in good condition.

If will you translate that 1 cfs, if in your

mnd' s eye you can do that, to the lower part of Rush
Creek as it currently is, and see the conditions you
woul d expect with 1 cubic foot per second running

t hrough sonme of these wi de open channels with no
riparian vegetation, you would definitely say, "M
gosh, no. There's no way they're in good condition."

So it's not the flow that would maintain fish
entirely in good condition, but it is the conbination
of factors, the geonorphology, all of the things that
you woul d be seeing the departnment of representatives
who woul d performthese studies going through. You
start with the hydrol ogy, the hydrograph. Wat is the
natural situation? Then you go through physical water
tenperatures. Food abundance. All these factors.

The other way to look at it as well is if you --
getting back to the natural state, the fish are in good
condition in natural conditions, then that neans that
there's a certain potential that a streamhas. There's
a potential that each stream has for fish popul ations
and riparian vegetation, all the factors associated
with the stream Well, the problemthat we have as
agencies is -- and the court readily recognized in
their wisdom is that, well, it may not take all the
water in a streamto keep those conditions there. And
so where the Departnent of Fish and Game is involved is

t hat based upon our expertise, our know edge, intricate
know edge of each stream system the popul ation there
plus the anglers' communities and desires, we came up
with flows which should nmaintain those conditions that
woul d keep those ecosystemconditions in such a state
that things are healthy, shall we say.

The surface water that's left above and beyond



that is avail able for other uses. Now, | hope that's
clear to you.

Now, getting back to monitoring --

MR FRINK: M. Del Piero, excuse ne. |
appreciate the witness' effort to give us a conplete
answer, but we do have a limted anount of tinme. And
inthe interests of time, | wonder if we could get sone
direction to be as specific as possible and as brief as
possi ble in the answers.

HEARI NG OFFI CER DEL PIERO  There's no grounds for
an objection, M. Thomas.

MR THOVAS: | think the record should be clear
that the wi tness has been criticized earlier for being
non-responsi ve, and now he's attenpting to be
responsi ve and being criticized for taking too nuch
time.

HEARI NG OFFI CER DEL PIERO. M. Birm ngham do you
have a comment ?

MR BIRMNGHAM | just wanted to interpose an
obj ecti on.

HEARI NG OFFI CER DEL PIERO  There's no objecti on.
The response is conpl et ed.

M. Smith, do you have a next question?

MR SMTH | sinmply wanted himto just say yes or
no whether zero bag limt, barbless hooks woul d be
hel pful in a nonitoring program

MR WONG Really, no. Wat we really need to be
monitoring is the return of the habitat. |If you get
the habitat restored, the fish will follow
Q BY MR HERRERA: M. Wng, |'ve got a few questions
that go back to sonme of the discussions that you had
with M. Birm ngham

First of all, do you know when Parker and V&l ker
Creeks were rewatered?
A | can't recall the exact date.
Q But you know it was -- not the exact date, but
what year? Do you know that ?
A | can't recall the year, either, |I'mafraid.
Q But it has been in recent tines?
A Yes. Right. I'mfamliar with that.

Q Were the Fish and Gane studies that you' ve
i ndi cated, were they conducted after that stream was
rewat er ed?

A Yes. | believe so.

Q Were fish planted in those streans?

A | believe they were.

Q Do you know -- again, | notice that on the

exhibits that M. Birm ngham presented, that they're
dated -- from M. Ednondson, they're dated 7-12-93. Do
you know that if Fish and Ganme has done any popul ation
studies to determ ne the popul ation of fish in Parker
and \Wal ker Creeks in, say, 1993?

A " mnot aware of that.

Q Lee Vining Creek. Are fish planted in Lee Vining
Creek bel ow the Lee Vining Creek conduit?

A They are not regularly, to ny know edge. They
have been stocked in the past, though.

Q Have t hey been stocked in 19937



A | believe so, because the popul ati on was w ped out

recently in terns of -- froman icing event, as |
recall, or a dewatering event. That's what we were
trying to get that popul ation going again.

Q Is it the policy of the Departnment of Fish and

Ganme to plant fish in areas where it will sustain a
popul ation in good condition?

MR THOVAS: bjection. This is not a policy
deci sion. W have biol ogists who can testify as to
bi ol ogi cal facts. |If he knows of the Conm ssion's

policy as to planting, he's agreed to testify to that.
It's beyond his scope.

HEARI NG OFFI CER DEL PIERO I'mgoing to overrule
t he obj ecti on.

Do you know t he answer to the question?

MR WONG Could you repeat it, please?

HEARI NG OFFI CER DEL PIERO  The question was is it
the policy of the Departnent of Fish and Gane to pl ant
fish where a fishery is in good condition?

MR WONG  The reason why | have trouble is that
we do stock fish over existing popul ations wth rainbow

trout, but if your -- that's the problem--
HEARI NG OFFI CER DEL PI ERO. | under st and.
MR WONG So the answer, | guess, technically,

woul d be yes, we do that.

HEARI NG OFFI CER DEL PIERO M. Herrera?

MR, HERRERA: Thank you, M. Del Piero.
Q BY MR HERRERA: So routinely, you do, your response
is routinely the departnent doesn't plant fish where
there is a fish population in good condition?
A Yes.
Q Do you know -- on Rush Creek do you know if fish
have been planted in Rush Creek bel ow the Lee Vining
conduit in the recent times?
A Not to ny know edge.

Q Do you have any idea when was -- first of all, let
me ask you a question. Do you know if fish had been
planted, let's say in the last ten years, in Rush
Creek?

A Again, not to nmy know edge. | don't recall.

Q You don't know whet her they have or have not?

A To ny know edge, they have not.

Q Thank you. One other question.

M. Birm ngham presented the analysis --
essentially, the analysis was a result of a
presentation by M. Ednondson of Cal-Trout, and you
stated that generally, you were aware of Cal-Trout's
concerns regarding zero bag Iimt and artificial lures

on Lee -- below Lee Vining Creek conduit on -- I'm
assum ng all four of the streans we're di scussing here
today. |Is that true?

A I"msorry. | lost your train --

Q You're generally aware of Cal-Trout's concerns
regarding zero bag limt and artificial -- the use of
artificial lures?

A Yes, | am

Q Do you know -- it appeared to ne this was

somewhat -- you're not aware of the analysis, do you



know if there was a simlar analysis presented for Lee
Vi ni ng Creek?

A No.
MR, HERRERA: Thank you. That concl udes ny
guesti ons.
HEARI NG OFFI CER DEL PIERO  Thank you very much.
M. Canaday?
Q BY MR CANADAY: (Good nor ni ng.

A Good nor ni ng.

Q M. Wing, 1'd like to take you through sone of the
points you made in your testimony, and 1'd like to
start with Point 9. In Point Nunber 9, you tal k about,

or you quote froman article by Hill, Platts and
Beschta in 1991, and it tal ks about -- in this quote,
it tal ks about the need for nultiple in-channels,

out - of -channel flows, instreamflows, channe

mai nt enance flows, and valley -- well, it tal ks about
i nstream fl ows, channel maintenance flows, riparian
mai nt enance fl ows, and valley mai ntenance flows. Four
different flows.

Can they be one in the sane in your opinion?
A | believe in the context that the authors used,
no, because there's an assunption that there is a
channel within a fl ood plane, and fromthat
per spective, you would have to get out of bank with a
hi gher flow to follow that reasoning.
Q And so you state that it is -- I"mgoing to quote

you. "It is ny opinion that the flow regi ne paraneters
descri bed above are necessary to maintain the stream

ecosystem and its associated fish popul ations in good
condition;" is that correct?

A Yes.

Q Have you | ooked at the departnment reconmendations
to keep fish in good condition for Rush Creek and Lee

Vi ni ng Creek?

MR, BIRM NGHAM  Excuse nme. |'mgoing the object
on the grounds that the question is vague whether he's
tal ki ng about the Departnent of Fish and Gane
recomendati ons or the Department of Water and Power.
Q BY MR CANADAY: The Departnent of Fish and Gane
recomendati ons on Rush and Lee Vining Creek?

A Yes, | have.

Q Do those reconmendations contain flows that are

i nstream fl ows, channel maintenance flows, riparian
mai nt enance fl ows, and valley mai ntenance fl ows?

A The final flows contain what | would termto be
instreamflows, the IFIMresults, basically. There
also is a flushing flow conmponent. But again, because
of the degraded nature of the streans we're dealing
with, it's probably inappropriate to speak of

out - of - bank fl ows because many of these banks have been
obliterated, as we heard fromDr. Stine yesterday. So

there has to be nore or |less a careful manipul ation of
flows at this tine especially, which Dr. Kondolf,
excuse ne, has taken into account, so that we don't do
damage while we are yet coming to ternms with these four
times of flows that we would ultimately |like to see.



Q So you antici pate the departnent naking
reconmendations at sonme tinme in the future of

additional flow regines or periods -- different flow
recomendati ons for over-bank riparian maintenance

fl ows?

A I would assune that yes, that would seemto be the
appropriate thing to do, to re-evaluate as things are
restoring, becom ng restored, and then re-evaluate as
ti me goes on.

Q Do you have a reconmendati on on what kind of tine
frane that revisiting should be?

A Again, that's very difficult because of -- it
hasn't been determ ned yet as to the amount of active

intervention in the restoration process, and so there
are sone variables there. But we believe, especially
with the explosive return of riparian vegetation, that
is apparently occurring, that at |east another | ook
within a five- to ten-year tine frame woul d be
appropri ate.

Q When this Board establishes an instreamfl ow

condition to be inplemented in the license, is it your
reconmendati on that when we [ ook -- the Board consider
ranpi ng flows or changes in peak flows to base flows be
reduced by not nore than 10 percent fromthe previous
day's flow? 1Is that your recommendation?

A Yes. Again, |ooking at that as a baseline but
conparing that to the natural hydrograph and maki ng
adjustnents if necessary.

Q On Point 15, starting at the bottom of the page
and carrying over to the next page, you discuss -- and
I"mgoing to quote your testinony, "Due to the apparent
| ack of vertebrate fish I[ife in South Parker Creek, it
represents the only basin tributary which will contain
native invertebrates unaffected by introduced
vertebrate species and shoul d be maintained in that

condition.”™ Therefore, you' re suggesting that the
department should -- sonme sort of exclusure program so
that we don't get non-native fin fish into that strean?
A No. | didn't have that in mnd. But there --
what we're looking at here is I'"'mnot real certain on
where the diversion points are in South Parker. [|'m
personally not that famliar with it, but based on the

information available at the tine, for whatever reason
there were not a ot of vertebrate fish in portions of
South Parker Creek. That's ny understanding. | have

not personally surveyed that stream So |'m not
proposi ng that they be excluded.

O her invertebrate fish, if you will, these
i nsects, do co-exist with other fish popul ations that
i ndeed provide food for them M intent there was that
from-- because of the -- the unique, if you want to
call themthat, Capnia or winter stone fly species
present, again, |ooking at our overall approach, that I
woul d not advocate putting fish where they perhaps
woul d not occur naturally.
Q Coul d you spell the genus of the stone fly for
court reporter?
A Capnia, CGA-P-NI-A



Q Thank you.

Moving on to Point 16, you and | discussed earlier
a few mnutes ago about what kind of interval we should
conme back, you would reconmend to the Board to cone
back to re-evaluate flow reginmes, and in this testinony
you say five to ten years. Wuld that still be your
reconmendat i on?
A Based on what | know t oday, yes.
Q M. Wdng, you woul d consider yourself, what, a
stream fisheries, fresh-water fisheries stream
ecol ogi st ?
A | have dealt with both, but predom nantly streans.

Q You woul dn't consider yourself a saline |ake

i mol ogi st, would you?

A No, | woul d not.

Q In your testinony, Point 19, actually Point 20,
you di scuss or you provide a | ake | evel recomendation
to protect the diversity of Mono Lake. 1s that
correct?

A Yes.

Q And in your testinony earlier, you referred to
Auxiliary Report 12; is that correct?

A Yes, | did.

Q I'"d like to read sonme excerpts of Auxiliary Report
12, but first, I'd like to ask you a question. Is, in
your opinion, recognizing that you' re not a salt water

| ake i mol ogi st, but in your opinion as a biol ogist,
is salinity the only thing that is controlling
diversity in that |ake?

A | would -- | would have to guess no.
MR, BIRM NGHAM  Excuse me. 1'mgoing to ask the
answer be stricken if, in fact, it is a guess.

MR WONG Well, based on ny know edge of ecol ogy,
I would still answer the sane.

HEARI NG OFFI CER DEL PIERO  That you're guessing?

MR WONG No, I"'msorry. No. Based on ny
experi ence and sone know edge, | would say no, it's
very likely that there are other factors invol ved.

HEARI NG OFFI CER DEL PIERO  Proceed, M. Canaday.
Q BY MR CANADAY: You testified that many of the
recomendations in your testinony are based on
i nformati on provided you in the Draft EIR and | assune
Auxiliary Report 12 would be that way, also; is that
correct?

A Yes.
Q I'"d like to read fromAuxiliary Report 12 in the
record, if I may, and I'mstarting on Page 19, the |ast

par agr aph, about the mddle of the |ast paragraph
"Cearly individual devel opnent of Artemi a," capital
A-RT-E-MI-A "lIs reduced as salinity is increased
between 76 and 168 grans per liter. However, numerous
aut hors conclude that salinity may not been the nost

i nportant factor governing species abundance.

Regardl ess of salinity rank, and in paren it says, for
review see Wllians, et al., 1990, other abiotic and
biotic factors are inportant to Artem a production

i ncluding interactions between physical and cheni ca
factors, and in parentheses including salinity, comm,



predation, conpetition, and food availability."

| take you down to the second full paragraph on
that -- on Page 20, and I'll read, "Predation and
conpetition on Artem a by other zoopl ankton are not

factors at higher salinities.” And in parentheses,
"100 granms per liter, in Mono Lake, due to salinity

i ntol erance of these species. At lower salinities,
however, predation and conpetition by other species may
exert a significant influence on the Artem a

popul ation. ™"

W' Il nmove to Page 21, the |ast paragraph on that
page. "Changing structure of Mono Lake ecosystem coul d
of fset the denonstrated physiological and life history
advant ages gai ned by Artenmia Mnica," and that's the
species, MONI-CA " at lower salinities resulting in
reductions in Artem a abundance similar to those
observed in the Geat Salt Lake. Species diversity of
pl ankton will nost likely increase in | ess saline Mno
Lake. "

Page 22. First paragraph in the m ddle.
"Conpetition of the rotiphers with Artem a could
i nfluence Artem a productivity and woul d depend partly
on the degree of seasonal overlap between the two
species,” and | believe you tal ked earlier about these
two particul ar species.

And then finally 1'd like to read in the sumrmary.
"In summary, Artemia are able to maintain osnotic
honeostasis over a wide range of salinities. Such
osnol e regul atory abilities have high energetic costs

that uniformy affect Artem a survival, growth, and
reproduction. However, other factors such as
predation, conpetition, and food availability must be
consi dered along with the physiol ogi cal responses when
assessing the effects of changing salinity on the
productivity of natural popul ations of Artem a
Predati on and conpetition are likely to be significant
factors influencing shrinp productivity at |ower
salinities. V\While individual physiological constraints
and Artem a interactions with -- " let ne reread that.

"While -- " let me read the whol e sentence again,
pl ease.

"Predation and conpetition are likely to be
significant factors in influencing shrinp productivity

at lower salinities. VWhile individual physiologica
constraints and Artem a interactions with nutrients and
allergy attain prom nence at higher salinities."

Based on what | read to you fromAuxiliary Report
12, do you still feel confident in your reconmendation
of a lake level incrementally higher than 6390 is
required to restore these resources?
A Yes. And here are the reasons. The way | |ook at
it, although there's Iots of data on Mono Lake, 14
years' worth, predom nantly focused on Artem a and
al kali or brine fly popul ati ons, one nust recogni ze

that all those studies that we have are of an ecosystem
that's in a vastly degraded state from an ecosystem
perspective. That is, | did not hear any testinony nor



have | read anywhere in the Draft Environnental |npact
Report that there were any problens with the Mono Lake
ecosystem at pre-diversion levels. Brine flies
existed. Shrinp existed. Birds were there in good
nunbers.

So to go back to that, getting back, it's all very
much the same thing. To get back to that state of
nature or sonething approximating it, if it's feasible
with a public trust resource involved, it is sonething
t hat shoul d be acconpli shed.

To | ook at these rotiphers and other small animals
as being predators on shrinp, for exanple, and the bad
thing, in nmy view of thinking and the ecol ogi cal view
of thinking, is not correct. It would be like, for
exanpl e, us studyi ng and nmanagi ng the savanna
grassl ands of Africa for only zebras and giraffes, two
| arge animal s that happen to be there. There are lions
there, and there are cheetahs there. Wul d we
basically elimnate cheetahs and lions from Africa, or
would it be the sane place?

My point is that the Mono Lake ecosystem in its
pre-diversion state, existed in a certain way with a

certain conponent and a certain biological diversity.
You can't say that it's good or bad. The diatoms
there. The rotiphers. The furry shrinp that are
there, they're not good or bad. That's just the way
that it is.

And by increnentally achieving that by sone |evel,
| ake I evel, currently, re-achieving what was once
there, is not bad thing, either. So fromthe
ecol ogi cal standpoint, the restoration, the extra --
granted there will be predators. Wll, Mno Lake,
renenber, is, by some accounts, half a nmillion years
old, one of the oldest |akes North America. These

ani mal s have been living together in this ecosystemfor
along, long tine. And that's -- there's no problem
with that.

So | guess -- | guess -- then | had to qualify ny
answer in that way.

MR BIRM NGHAM Can | ask that the Reporter mark
that place in the transcript?
Q BY MR CANADAY: But you have no data to suggest
that, based on what |'ve read to you here, the | owest
I evel | tal ked about was 76 granms per liter, and you
stated in your testinony that at 6390, it's
approximately a salinity of 71 grans per liter, that
that's not going restore or provide an opportunity for

the recovery or change in diversity. 1Is that correct?
You have no data to suggest that?

A | have no data. That's correct.

Q Moving on to Point 21. Again, you tal ked about

bi o-diversity, and in your |last sentence, "A reduction
in the augnented flows nmay enhance avail abl e habit at
for or facilitate the recol oni zati on of species with

these specific habitat preferences.” Wat species were
you t hi nki ng about ?

A That is, again, an ecological -- there are no
data. | did check or at least with as many pl aces as |



could, there are no data to support that there are any
uni que species in that reach of stream

My point is that the focus here has been so far
and, rightfully so in sonme respects, on the vertebrate
fish species that are present that nmay not be native to
the system W should not preclude, if we can at al
do it, concerns regarding the native species that are
there. And | do know that Hot Creek does contain sone
uni que invertebrate species. \Whether or not those
occur or are part of the Omens River system or extend
intoit, I don't know
Q Finally, in response, | believe, to M. Herrera,
you suggested that the State Water Board not use fish
nunbers as a criteria for neasuring fish in good

condition. Is that correct?
A Yes. But qualified again, not the only criteria.
Fish can be nonitored, but in the respect that you're

| ooking for limtations that you maybe have to work
on. For exanple, spawning is one that cones to m nd
readily. Qur spawning gravel is limted to the
popul ation. In your restoration activities, do you
need to provi de sone spawni ng gravel to your spawni ng
habitat? For those kinds of things, yes, the
nmoni toring program | woul d propose does | ook at habit at
and it does look as fish as well, but not as the only
factor to go by.

MR, CANADAY: You answered my next question

Thank you. That's all | have.
HEARI NG OFFI CER DEL PIERO  Thank you very much.
Ms. Cahill?

REDI RECT EXAM NATI ON BY Ms. CAHI LL
Q M. Whng, in response to M. Herrera, you
testified that the departnment does sonetinmes plant fish
where a natural fish population is in good condition
I's that correct?
A Yes.
Q Were you referring to the departnment's catchable
trout progranf?
A Yes, | was.

Q For what purpose did the departnent stop trout in
Lee Vining, Parker, and Wl ker Creeks?

A It was not for that purpose. It -- ny
understanding is that we were trying to reestablish a
fishery that had been lost there entirely.

Q In other words, in that case --
A | shouldn't say -- excuse ne. Not entirely, but
t hat had been severely deci mated by sone action

probably some sort of winter condition

Q Are you aware of any streans in which the
departnment plants brown trout on top of a resident
popul ati on of brown trout that's in good condition?

A None cone to mind. None that woul d neet the
criteria of the good condition that |'ve outlined here.
Q And why woul d you not plant if you already had a
resi dent popul ation in good condition?

A Because there may be spawning limtations that
woul d require you to plant, for exanple, fingerling
fish because those are not being reproduced. There was



not enough natural reproduction occurring successfully
to keep a desirable fishery.

Q I think nmaybe you didn't understand ny question
A ["msorry. Wuld you repeat it, please?
Q It's ny understanding that your testinony is that

if you had a spawning limtation that, in fact, the

fish were not in good condition?

A Correct.
Q So, if the fish were in good condition, al
aspects of all life stages as you have defi ned good

condition, then would it be necessary to plant any
additional fish?

A | see. No. |If everything appeared to be fine,
then you would want to |leave it al one.

Q As | understand your testinony, you've testified
that the ecol ogical health of the streamw || detern ne
if fish, both vertebrates and invertebrates, are to be
kept in good condition. VWhich would be a better
nmeasure of whether the conditions needed to maintain
the fish in good condition are present in a stream the
exi sting popul ati on nunbers or the quality of the
habi t at ?

A Quality of the habitat.

Q Are condition factors a reliable neasure of the
health of the fish?

A No. | don't believe so. Condition factors can
change t hroughout the season. Sone species of fish,

for exanple, are just naturally slimand so, therefore,
a condition factor for that type of fish would | ead one
to believe if they | ooked at that factor it was in poor
condition when, in fact, it mght be in fine condition

for that species of fish. So one nmust be very carefu
with that.

Q Could a fish in an aquarium have a high condition
factor?

A Yes, it could.

Q Wbul d you consider the habitat in an aquariumto
be the type of habitat that you were advocating?

Q You nmentioned the fact that it would be possible
if all the water were in the stream it could keep the
fish in good condition, but you weren't suggesting,
were you, that it would take all the water in the

st reanf

A No.

Q Is it possible that a small stream woul d keep fish
in good condition with a small flow?

A Yes.

Q And is it possible that a channel cut by a large
stream could maintain a self-sustaining population wth
arelatively small flow conmpared to its natural flows?
A large -- a streamcreated by a large flow from which
that flow was diverted, could it nmaintain a

sel f-sustaining population with a smaller flow?

A A sel f-sustaining popul ation, yes.

Q But woul d you consider that population to be in

good condition if the stream had the potential of



mai ntai ning a | arger heal thy popul ati on?

A No. Not necessarily.

Q I know there was consi derable frustration as you
were attenpting to answer sonme of M. Birmnghanis
guestions with regard to the condition of fish at a
given monment in time. |If you were to attenpt to

det erm ne whether a stream had the conditions required
to maintain fish in good condition, would you | ook at a
particular point in tinme?

A No. You really couldn't.

Q And can you expl ain why not?

A Agai n, because of the variation. The natural
variations that normally occur or the variation
occurring through tinme all through the year

Q Wuld it be possible that you would have a fish
that was healthy in a streamwith a flow that m ght,
during a given sunmer, becone |ethal and that fish

m ght be healthy at a given point in time in the
winter, but it mght be in conditions that m ght and
m ght not cause adverse inpacts later in the year?

A That's correct. And again, you're -- froma

fish's perspective, it is what is that limting factor
and it -- maybe the Iimting factor only occurs for a
short period, such as a dewatering event, for exanple,

whi ch may not even show up on a hydrograph in a mean
daily or nean nonthly flow data.

For the species or for the whole aquatic
ecosystem you could literally |l ose all the popul ations
that occur there at that tinme. You need to |ook at the
big picture, if you will, over tine.

Q Wth regard to the need to replant in Lee Vining,
it certainly was true, then, that at sone tine in the
ast two years the fish in Lee Vining Creek were not --
the fishery was not in good condition; is that correct?
A That's my under st andi ng.

Q As you have defined "good condition,” do you
believe that the fishery in Rush Creek is in good
condition at present?

A No, it's not.

Q And why not ?

A As we heard, Rush Creek is severely degraded, and
al though it's com ng back, the testinony and the

know edge that | have indicates that it is not yet
linked with its natural riparian system The nutrient
cycling that we heard about is not occurring, so over
time, what you have is basically a streamthat is
trying to recover to some extent, but it is not what
woul d be considered to be a natural functioning state.
Q And woul d you give ne the sane answer on Lee

Vining Creek? Do you believe that at present, Lee
Vi ning Creek has the conditions required to nmaintain
fish in good condition?

A No.

Q And can you explain that?

A VWll, there are limting factors -- in all the
creeks, that are the result of the severe degradation

that's occurred; nanely, winter habitat, pools, and
such that are required for survival, winter survival in



particular, which is a very tough tine for aquatic
organi sms. So that as well as habitat conplexity,
there are some tenperature problens, as far as high
tenperatures, higher than we want to see for trout
especially at the | ower ends of the creeks. Anyway,
there are probl ens.

Q I"d like to get back again to the given point of
time question. Is it possible that a streamat a given
point of time would have juvenile fish that would be
heal thy, that the streamwould not be in good condition
because the conditions necessary to allow the growth
and devel oprment of adult fish are not present?

A That's possi bl e.

Q In the sense -- | want to go back to ny questions
about Rush and Lee Vining Creek that you answered j ust
a few questions ago. In the sense, then, in which your

testinmony is using the term"good condition,” would you
agree with -- do you believe that the statenent that
the fish population in Rush Creek is in good condition
is correct or incorrect?

A | presume you nmean currently?

Q Yes.

A It is -- you nentioned that they are in good

condi tion?

Q No.

A The assunption is that they are in good condition?
Q No assunption. Let ne re-ask the question

In the sense in which are you using "good
condition,” would you agree that the fish population in
Rush Creek is in good condition?

A No.

Q And in the sense in which you are using "good
condition,” would you agree that the fish population in
Lee Vining Creek is in good condition?

A No.

Q And is that because your sense of "good condition"
i ncludes the health of the entire ecosystenf?

A Yes.

Q Ordinarily, when fishing regulations are being
consi dered, what is the focus of the -- what is the
context in which the fish are anal yzed?

A In terms of nunbers and sizes of vertebrate fish
Q Wuld it be possible to have an adequate nunber of
fish at a given tinme in a streamthat is not in good
condition in the sense in which you used that ternf

A Yes.

Q Even a | arge nunber of fish?

A Yes.

Q And, in fact, in the sense in which you used "good
condition," the size of the population would be rel ated
in sone way to the potential of that particular streanf
A Yes.

Q And so the nere fact that there mght be a

sel f-sustai ning population in a given stream woul d not
necessarily indicate that that streamwas in good

condi tion?

A Right. And that is not the only factor

Q Wy is it that the quality or health of the



habitat is a nore appropriate way to get at this
concept than the nunmber of fish?

A The fish nunbers, especially in the eastern
Sierra, fluctuate greatly for a nunber of reasons, nmany
of which we can't explain, on a year-to-year basis or
even within the year, so it is extrenely dangerous

unl ess one has a very thorough sanpling program and
does a very consistent nethodical, repeatable type of

survey, to actually conme up with quantitative
information to result in describing the nunbers of fish
that mght occur within a stream

|'ve been doing this for years, and | can assure
you that even in the nost stable environments that we
have, fish nunbers in the eastern Sierra can fluctuate
greatly. Hot Creek, for exanple, which is one of the
nost stable streamfed systens that |'maware of on the
east side, fish nunbers, and again these are estimates,
can fluctuate over a period of 10 to 15 years from
4,000 in nine-tenth's of a mle stretch up to 10, 000,
even in a system which appears to be very, very
stabl e.

So the eastern Sierra streans, basically undergo a
wi de variation in terns of both tenperature and
climate, weather, precipitation, and all these do
ef fect the popul ati on sizes which nmakes | ooking at fish
al one extrenely difficult in ternms of nunbers for
comng to any final determination as to the popul ation
that is really -- the potential population that could
really be there.

MR BIRM NGHAM Wul d the Reporter please mark
t hat question?

Q BY M5. CAHI LL: In other words, your reconmendations
are based on the theory that if you create the habitat,

the fish will follow, is that right?

A That's correct.

Q Let me go back again to fishing regulations. |Is
it possible that there could be a situation where there
are sufficient fish to allow harvest but the habitat is

such that you would not consider the fish to be in good
condi tion?

A Yes, that's possible.

Q Is it possible that the departnent of
representatives addressing fishing regul ati ons m ght
use the term"good condition” in a different context
with a different meaning to sinply nmean that there were
sufficient fish available to allow harvest?

A Yes.

M. CAHILL: | think I have no further questions.
Thank you.

HEARI NG OFFI CER DEL PIERO  Thank you very much.

M. Birm nghanf?

RECROSS EXAM NATI ON BY MR, Bl RM NGHAM

Q M. Wng, I'"'mat a |loss. Have you ever read
CGeorge Orwell "1984"?
A No.
Q Have you ever heard term "doubl espeak"?

MR THOVAS: Objection. Argumentative.

HEARI NG OFFI CER DEL PI ERO  Sust ai ned.



QBY MR BIRMNGHAM In response to a question by
M. Frink, M. Del Piero interrupted you and said, "You
can assune that words in our questions have plain

meani ng." Do you renenber M. Del Piero telling you
t hat ?

A Yes.

Q I"mgoing to ask you. Does "good" have a plain
meani ng?

A "Good" has many neani ngs.

Q Does "condition" have a plain meani ng?

A It al so has many meani ngs.

Q So you are here today as a witness on behal f of
the Departnment of Fish and Gane. |Is that correct?
A Yes.

Q And you have expressed an opinion that the fish
popul ation in Rush Creek is not in good condition?
A Using nmy biol ogical definition

Q And that's a different biological definition than

—

he Departnment of Fish and Gane used when it wote in
L.A. DWP Exhibit 91 that, "Fish in the fish popul ation
in Rush Creek is in good condition"?

MR, THOVAS: bjection. Calls for specul ation
This witness has no idea --

VMR BIRM NGHAM  Excuse ne, M. Del Piero. |
wonder if Ms. Cahill is going to be exam ning the

witness, if M. Thomas could refrain from objecting.

HEARI NG OFFI CER DEL PIERO I'mgoing to sustain
t he obj ection because as part of his testinmony he said
he didn't play a role in devel oping a recommendati on
that went to the Fish and Gane conmi ssion

However, your request is appropriate. 1In the
event that one party is cross-exam ning, that party
ought to be the person who's objecting.
Q BY MR BIRM NGHAM So when the Departnment of Fish
and Gane -- just so we have it clear on the record.
VWhen the Departnment of Fish and Gane said that the fish
popul ation in Rush Creek is in good condition, said
that in July of 1993, you don't know what the basis of
t he Departnment of Fish and Gane's concl usi on was?
A That is correct.
Q Now, a few m nutes ago, you responded to a
qguestion by Ms. Cahill by saying if you create habitat,
fish will follow. You said, "That's right."
A | can't recall the word "create."
Q "Il ask the Reporter to go back and see if she
can find that question. It was imediately after a
qguestion that | asked to be marked, the |l ast question
asked to be marked. Imediately follow ng that was the
question I"'mreferring to.

HEARI NG OFFI CER DEL PIERO. M. Wng, | want you

to assume that the representation bei ng nade by
M. Birmnghamis, in fact, correct and then you can
respond based on that assunption. kay?

MR BIRMNGHAM |'mnot sure we can do this
because | was going to then ask the Reporter to read
back the question that had been marked and the answer
toit.



Q BY MR BIRM NGHAM  Assume that you said, "If habitat
is created, fish will follow "™ Assune you said that.

I mredi ately before that, you said that the nunbers of
fish in the eastern Sierra streans fluctuate greatly.
It depends on a whol e nunber of factors. Do you
renmenber saying that?

A Yes.

Q So it's correct, then, isn't it, that the nunber
of fish is not necessarily related to a condition of
habi t at .

A No. That's -- | would say that's not correct.
The nunbers of fish are related to their habitat. But
that habitat varies w dely, hence fish popul ati ons can
vary widely.

Q And therefore, sinply the creation of habitat is

not going to result in fish following. 1Isn't that
right?

A " mnot sure what you nmean by "creation of
habitat” in that context. |If you nmean the restoration
Sir, or even creation?

A "Il -- restoration. The restoration of habitat

does not necessarily mean that fish are going to
fol | ow?

A No. | believe fromwhat | know of fish
popul ati ons, especially in the eastern Sierra, that if
you were to create a set of conditions which were
desirable for fish in the broadest sense of the term
that they would follow

Q In response to a question by M. Frink, you said
that -- actually, let's go back further than that.

THE REPORTER:  If it would help, | could probably
get this fixed over |unch.

MR BIRMNGHAM | don't want to take the tinme --
well, it's ten minutes to noon now, would it be an
appropriate tine to break for |unch?

M. CAHILL: | would prefer not to break. | would
like to have this cross-exam nation conpleted, if
there's -- if we could find out how many m nutes there
are left?

MR, HERRERA: 14 mi nutes.

HEARI NG OFFI CER DEL PIERC. Is there sone
particul ar reason why you prefer not breaking at ten to

12 as opposed to 127

M. CAHILL: | would just prefer to get this
cross-exam nati on conpleted in one piece.

HEARI NG OFFI CER DEL PIERO  Are you going to be
able to guarantee that you're going to be able to have
this resol ved?

THE REPCRTER: 80 percent

MR BIRM NGHAM There were three questions,

M. Del Piero, that | have requested --

HEARI NG OFFI CER DEL PIERC | know. |'m aware of
that. | nmade note of those. Do you have ot her
guestions to ask besides those or is that going to --

MR BIRM NGHAM | have ot her questions.

HEARI NG OFFI CER DEL PIERO Wiy don't you ask your
ot her questions, okay, and then we'll cone back to
that? You can't do a search while you' re working, can



you?

THE REPORTER  No.

HEARI NG OFFI CER DEL PIERC. Go ahead. W are
goi ng break at noon. Ckay?
Q BY MR BIRMNGHAM M. Wng, you testified in
response to a question by M. Herrera about
monitoring. Do you recall the exchange about

nmoni toring? Excuse ne. It was in response to a
question by Dr. Smth.
A Yes.

Q Were you in the hearing room yesterday?

A Yes.

Q And did you hear Dr. Stine express an opinion that
the restoration activities in 1992 in Lee Vining Creek
had been successful ?

A | actually do not recall that.
Q I"mgoing to ask you to assune that Dr. Stine
expressed that opinion, that the restoration

activities in 1991 in Lee Vining Creek had been
successf ul

A Very wel | .

Q And | think he said that. |In your opinion, as a
fisheries biologist, could you determ ne the success of
a restoration programsinmilar to that carried on in Lee
Vining Creek in 1991 two years after it was carried
out ?

A It depends upon what your criteria for successfu
are and what Dr. Stine's were.

Q Vll, if you want to create habitat that will keep
fish in good condition after one year or two years, are
you goi ng to have enough information about a
restoration programto conclude that the program was
successful ?

A I"mnot aware of the exact types of activities
that occurred that brought about Dr. Stine's

statenent. So it's difficult for nme the answer that
guesti on.

But if you want to speak generally, | think the
answer -- well, perhaps -- could you repeat the
guestion because I think I mght be able to answer it?
Q Well, it's your understanding, isn't it, that in
1991, pools were dug in Lee Vining Creek?

MR, DODGE: Actually, it was 1992.

MR BIRMNGHAM | believe it was 1991.

MR WONG | guess | don't --
QBY MR BIRMNGHAM [I'mgoing to ask you to assune
that in 1991 pools were dug in Lee Vining Creek

MR, DODGE: (bjection. Assunes facts not in
evi dence.

HEARI NG OFFI CER DEL PIERO It's an assunption.
It's overrul ed.

Go ahead, M. Birm ngham pursue your question.
QBY MR BIRMNGHAM [I'mgoing to ask you to assune
that in 1991 pools were dug in Lee Vining Creek, and
I"mgoing to ask you to assurme in 1991 that banks were
arnored to create undercut banks, and that in 1991,
wi |l ows and cottonwoods were planted al ong the stream
to produce recovery of riparian vegetation, and that in



1991, spawning gravels were placed in Lee Vining
Creek. And the purpose of this programwas to restore

the conditions which would keep fish in good condition
as you have used that termin your testinony.

After two years, would you be able to anal yze the
success of that restoration progranf
A The answer is yes, but again, it depends on what
| evel and what your success criteria are. |n other
words, if the pools were still there and survive a high
flow, for exanple, in 1993, one could say as a neasure
of success that you had a successful treatnment because
t hey survived the runoff.

The sane with sone of the other factors you
mentioned. Spawning gravels, you may be able to detect
within a two-year tinme an increase in spawni ng, for
exanpl e, or survival from spawni ng, because of your
activities. So it does vary greatly with what you term
to be success and the tinme frane invol ved.

Q Now, in your testinony, you said that you were not
personally famliar with South Parker Creek
A | have been to the site, but | believe |I said

have not participated in any actual sanpling activities
to determ ne what the fish popul ations were or were
not .

Q In response to questions by M. Canaday about your
recomendati ons on Mono Lake, you referred to Auxiliary
Report 12 and asked a |l ot of the same questions that |

was goi ng ask. But specifically, I'd like to know, you
mentioned in your direct testinmony that the Artem a
Moni ca is a Candi date One species for listing under the
Endanger ed Speci es Act.

A Yes.

Q Do you have any know edge about the Endangered
Speci es Act ?

A | have sone.
Q For instance -- and I'monly asking you your
know edge. Do you have an understandi ng of what

constitutes a take under the Endangered Species Act?

M5. CAHI LL: Objection to the extent that it does
ask for a |l egal conclusion.

HEARI NG OFFI CER DEL PIERO I'mgoing to sustain
the objection to that extent.

Go ahead and answer the question within a
bi ol ogi cal standpoint fromthe standpoint of -- in your
capacity as an enpl oyee of the Departnment of Fish and
Gane.

THE W TNESS: The actual definition | would not
feel confortable conmenting on
Q BY MR BIRMNGHAM Let me ask you a bi ol ogi cal
guestion, M. Wng. I|I'mgoing to ask you to assune
that you have a species which is a candi date species
for a listing under the Endangered Species Act. As a

bi ol ogi st, would you feel confortable introducing into
t hat species habitat a predator species?

A If the predator species was a native in its own
right, I would have -- | would have to say yes. | tend
to get |ost sonetimes in between the question and



answer, but 1'd say yes, | think it would be
appropriate or could be appropriate to introduce that
speci es.

Q Could be. Wuld it necessarily be? For instance,
if it was going result in the extinction of that

candi date species, if the introduction of the predator
species was going to result in the extinction of that
candi dat e speci es, would you -- would you pronote the

i ntroduction of that predator species into the
particul ar habitat?

A | guess the answer to the question is | don't
know. It would depend on a whole variety of factors.
Q And with respect to the situation at Mono Lake,
you don't know enough about the potential |isting of
the Artem a Monica to express an opinion concerning the
i ntroduction of a predator species into that habitat.
Isn't that correct?

A That's correct. |'mhere as a biologist in the

bi ol ogi cal end of things.

Q So if, in fact, the introduction of this predator

species that M. Canaday referred to in his questions
about Auxiliary Report Nunber 12 is going to be
damaging to the Artemia Monica, a candi date species,
you may have sone reservations about the introduction
of that species into Mono Lake; isn't that correct?

A No. Not necessarily. It depends on your -- the
use of the word "damaging." If it were to return
basically the Artem a popul ati on back to its
non- degraded state, | would not termthat to be
damagi ng.

MR BIRM NGHAM Could | ask that the question be
reread, M. Del Piero?

HEARI NG OFFI CER DEL PI ERC:  Ms. Anglin?
(Whereupon the record was read as requested.)
Q BY MR BIRM NGHAM And your response to ny question
was no, not necessarily. The converse of that,

M. Whng, is you mght have sonme reservations. 1Isn't
that right?

A That is the converse of that question. That's
correct.

Q That's the converse of your answer.

A Converse of the answer. | better nmake sure that |
under st ood your question. You caused nme to question if

| really understood what you were saying.
Q Vll, let nme ask it again because | want to nake
sure we have a clear record. Auxiliary Report Number

12 on Pages 19, 20, and 21, tal ks about the potenti al

of reducing the popul ation of Artem a Mnica resulting
fromthe introduction of other zooplankton; is that
correct?

A | don't believe that's true. There would be no
actual introduction of those animals. Wat you' d be
doing is just creating conditions that would allow t hem
to occur -- or becone established naturally. There's a
di stinction there.

Q Then let's tal k about establishing conditions that
woul d allow themto occur naturally. For instance, on
Page 20 of Auxiliary Report Number 12, it says,



"Predation and conpetition on Artem a by other

zoopl ankton are not factors at higher salinities
greater than 100 grans per liter in Mono Lake due to
salinity intolerance of these species. At |ower
salinities, however, predation and conpetition by other
species may exert a significant influence on the

Artem a population.” Is that correct?
A That is what that docunent says.
Q I"mgoing to ask you to assune that what the

docunent says is correct. Now, if Artemiais a
candi date species for listing under the Endangered
Speci es Act, would you have any reservations about

creating conditions that would all ow zoopl ankton to
establish thenselves if that zoopl ankton, establishnent
of that zoopl ankton, would have a significant influence
on the Artem a popul ati on?

A No, | would not. Because one could | ook at
significant influence as being one which would all ow

t hose popul ations to evol ve under the conditions that

t hey have been under for thousands of years.

HEARI NG OFFI CER DEL PIERC. M. Birmingham it's
now five after 12. | don't know how much nore tine you
have left, but it's ny inclination at this point to
br eak.

MR HERRERA: He has two m nutes.

HEARI NG OFFI CER DEL PIERO |I'm assuning you're
going to petition for nore tinmne.

Ms. Anglin, if you could see if you could ferret
out those questions during the course of the |unch
hour. 1:30.

(Whereupon the lunch recess was taken.)

HEARI NG OFFI CER DEL PI ERO  Ladi es and Centl emnen,
this hearing will again come to order

M. Birm ngham you have two mnutes |eft on your
testi nmony.

MR BIRMNGHAM | would nmake, at this point, an
application for an additional ten mnutes.

HEARI NG OFFI CER DEL PIERO. It's granted. GCkay?
And then we're going to try and nove this al ong.
kay?
Q BY MR BIRMNGHAM M. Wng, | have asked over the
| unch recess for the Reporter to go back and find a
couple of places on the tape. First, I'd like to go
back and ask the Reporter to read a question and answer
asked of you by M. Frink and your response to that,
and it was the question that | asked be marked during
M. Frink's exam nation of you. The first question
that we just discussed.

(Whereupon the record was read as requested.)
Q BY MR BIRMNGHAM You said in response to
M. Frink's question that you were trying to -- in
formul ati ng proposed m ni mum flows, you were trying to
imtate the natural condition. Now, isn't it correct,
M. Wing, that with respect to the mninumfl ows
proposed by the Departnment of Fish and Gane, that for
many nont hs the proposed mnimumflows are in excess of
what woul d be there naturally?
A I"mafraid | can't answer that because ny



recol l ection of the flow regi me proposed is rather
general and apparently, extrenely flexible fromthe
operational standpoint in that, as |I recall, nmean
monthly flows were offered with sone m ni num and sone

maxi mum from nonth to nonth. But as | recall, there
was really no flow regime dictating what that m ght be.
Q Again, M. Wng, I'mgoing to give you a copy of
Vol unmre One of the Lee Vining Creek Stream Eval uation
Report 93-2, and I'mgoing to ask you to | ook at Table
12 on Page 67 of the report.

Now, is it your understanding fromyour review of
the report that Table 12 is a table which shows the
monthly stream fl ows and cfs exceedence data for Lee
Vi ni ng Creek, Mono County, California, 1973 to 19917
A Yes, that's what 1'd say.

Q And if we ook at the colum on the |eft-hand

side, it says, "Percent of tine equal or exceeded.” |Is
that correct?

A Yes.

Q And is it correct, taking as an exanple 20 percent

under that columm entitled Percent of Tinme Equal or
Exceeded, and if we go over to the nonth of -- the
nmont h of January, that for the nonth of January, 80
percent of the time, the flows in Lee Vining Creek are
equal to or less than 41 cfs?

A | wanted to nmake sure that I'mreading this table
correctly.
Q Pl ease take your tinme.

M5. CAHILL: M. Del Piero, the w tness can
answer. | think fromlooking at the table it would be
nore efficient to have these questions posed to the

panel that devel oped t hem

HEARI NG OFFI CER DEL PI ERO: M. Birm nghan?

MR BIRMNGHAM | wll ask these sane questions
probably of the panel that wote the report, but
M. Wng's testinmony was that it's the Departnent of
Fish and Gane's effort to mimc the natural -- natural
condition, and | just want to establish that the
proposal in this docunment proposes mninumflows that
exceed what would be in the streamnaturally. |Is that
your understandi ng, M. Wng?

MR WONG The -- | guess in answer to your
guestion, fromwhat | understand -- |I'mnot sure
understand the question. The Gty of Los Angel es
proposed flows do not mimc the natural hydrograph
because they do not contain wet-, dry-, or nornal-year
criteria. Again, |ooking at fluctuations, it's
extremely inmportant that you have those three different
year types, three different situations, to mmnic the
hydr ograph overall in terns of wet, dry, and normal
years, so that the fish population will get the benefit
of the good years along with the bad years. So in that
general regard, | think I could answer your question
Q BY MR BIRMNGHAM [|I'mnot asking a question about

t he Departnment of Water and Power proposal. What |'m
asking you a question about is the -- is the Departnent
of Fish and Gane recommendati on for Rush Creek. Am]



not correct that --

M5. CAHI LL: Tom | think this was Lee Vining
Cr eek.

MR, Bl RM NGHAM  Excuse nme. Lee Vining Creek
Thank you very much, Ms. Cahill.

Q BY MR BIRMNGHAM |'m asking you about the
Departnment of Fish and Gane recommendation for Lee
Vi ni ng Creek.

MS. CAHI LL: He doesn't have, probably, those
reconmendations in front of him
Q Do you have the --
A No. | don't. I'mnot prepared to speak
specifically on those particul ar reports.
HEARI NG OFFI CER DEL PIEROC: M. Birm ngham |
think he indicated that earlier.
Q "Il address these questions to the panel that
prepared --
A Thank you very much.
Q Now, in response to a question by M. Canaday
about Mno Lake, you stated that Mono Lake is a vastly
degraded ecosystem |Is that correct?
A That's my opi nion, yes.

And you based that opinion on nunbers of birds?
No, Sir.

VWat did you base that opinion on?

VWhen species are extricated froman ecosystem due
to acts of man, I'Il call it, or artificial neans, then
| consider that to be a degraded ecosystem

Q But isn't it correct, M. Wng, that since the
Department of Water and Power began its diversions in
1940, the nunber of California gulls has increased
significantly at Mono Lake?

A | don't know.

Q And that there has been no vast degradation of
brine shrinp at Mono Lake?

A I when you say "degraded,"” degraded as to what?
That's the problem we have no pre-diversion
information as to brine shrinp or brine fly popul ations
specifically or quantitatively for Mono Lake, so it
does make it very difficult to make that distinction

So there's nothing upon which to base that as far as

an -- as far as a natural system goes.

Q MR, BIRM NGHAM  Coul d you go to the next
guestion? Actually, it was the very |long question that
| asked the Reporter to have marked. It was the one in
which the terns "create habitat" were used.

(Whereupon the record was read as requested.)

>0 >0

Q BY MR BIRMNGHAM Now, M. Wng, do you renenber
bei ng asked that question about creating habitat by
Ms. Cahill?

A Yes.

Q In response to the prior question, you said that
even in the nost stable environnment, the nunber of fish
can fluctuate greatly. |Is that your testinony?

A Yes.

Q And that's your opinion?

A Wth regard to eastern Sierra trout popul ations,

yes.



Q So in terns of identifying a fish popul ation that
is in good condition, you can't | ook at just the nunber
of fish. That's your opinion?
A Yes.
Q Now, let's say you've got this nost stable
envi ronnent that you described but there are no fish in
there. It would be your opinion that you did not have
a fish population in good condition; isn't that right?
A Are you asking nme to assune that we have a body of
water that had no fish?
Q " masking you to assunme that you' ve got what you
terned a nost stable environment with a very | ow nunber
of fish.

MR, DODGE: (bjection. Now he's changed the

guestion. He said "no fish" the first tine.
HEARI NG OFFI CER DEL PIERO. That's true. |'m
going to sustain the objection.
Restate the question, M. Birm ngham
QBY MR BIRMNGHAM Al right. 1'll state a new
guestion, M. Wng.
Let's assune that you've got this nost stable
environnent with a | ow nunber of fish. |Is it your
opi nion that you would not have a fish population in
good condition?
A | really can't answer that the way it was stated.
HEARI NG OFFI CER DEL PI ERO:  Wy?
MR, WONG  Because his assunption -- there's a
gquestion I would have to ask, Sir, and that is is
this -- is this a natural system or is it an
artificial inpacted systen?
Q BY MR BIRMNGHAM Let's talk about a natural
system
A Very wel | .
Q A natural systemthat is the nost stable
environnent -- and |I'musing your words. | want to use
your words because | don't want to get confused by
using nmy words. The npbst stable environment. You've
got very few fish. 1In fact, we can nake it better. W
can say that the fish that you have are | ow weight. Do

you have a fish in good condition? A fish popul ation
i n good condition?
A Overal |l speaking, with regard to that single

popul ation, | think with the assunption that you have
given, 1'd say yes.

Q So if you |l ook at --

A It's possible.

Q If you l ook at habitat and the habitat is in good

condition, then you have a fish population in good
condi tion?

A No. That's not entirely correct. Wat |'m
getting at is you can't only | ook at the habitat and
you can't only look at the fish popul ations. You have
to |l ook at everything.

Q Now, you said that the nunmber of fish in the
streamon the eastern Sierra fluctuate depending on a
nunber of factors. 1Is it correct that sonme of those
factors are unrelated to habitat conditions?

A They can be.



Q And again, | just want to nmake sure we understand
what you' re sayi ng about good condition. So you can't

| ook at habitat and concl ude whether or not fish are in
good condition; is that correct?

A Coul d you repeat it, please?

Q You cannot | ook at habitat and determne if fish

are in good condition.

A Not entirely.

Q And you can't | ook at popul ation and determne if
fish are in good condition.

A Correct. Not entirely.

MR BIRM NGHAM | have no further questions.

HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Birm ngham

M. Dodge?

MR DODGE: Well, | thought I'd try a newtactic
this norning and not ask any questions and see if it
speeded up. But it didn't --

HEARI NG OFFI CER DEL PIERC. A vacuumis an
unnat ural condition

(Laughter.)

RECROSS EXAM NATI ON BY MR DODGE
Q | just have a couple of questions. One is just
sort of a followup question, M. Wng.

This term"condition factor” is a new one to ne,
and that applies to individual fish; is that right?

A Yes.

Q And tell me exactly what the condition factor is.
A It's basically a co-efficient, usually referred to
as "KA" which is nothing nore than a relationship
between the |l ength and wei ght of a single fish.

Q Sois it just a fraction?
A Yes. It's -- it's usually described as the wei ght
di vided by the I ength cubed, multiplied by sone factor
and there's a constant.
Q And anything else relating to that fish aside from
| ength and weight is not taken into account?
A It's not considered at all
Q kay. Now, here's the part of your testinony that
I want to explore with you. 1t's in Paragraph 7 of
your testinony -- if could you get that out, and I'm
interested in the second sentence which reads -- of
Paragraph 7. "Fish popul ation should not be limted by
| ack of cover, comma, food availability, comma, poor
water quality, paren, including tenperature, end paren
or lack of habitat necessary for reproduction.”

Do you see that, Sir?
A Yes.
Q Now, you use the term"limted" in that sentence,
and we' ve al so had testinony about limting factors.
Can you explain to the Board in sinple ternms what a
"limting factor” is?
A It is sone part of the environment, which would be
any part of the environment that we've been talking
about, that can affect all or a single life stage of
any ani mal that could sonehow result in an effect on

t hat popul ati on. An exanple would be not having any



gravel could limt -- or very little spawni ng gravel
could limt the total potential size or the total size
of a fish popul ation

Q Now, am 1 right that -- am| reading Paragraph 7
correctly, that lack of cover, food, water quality, and
reproductive habitat are potential limting factors?

A Yes, they are. But really, the intent of this
sentence, and | said there could be sone probl ens, the
inplication is that really artificially limting
factors, is what | really in the mnd. For exanple,
there have to be limting factors on popul ati ons or

el se there woul d be innumerabl e popul ati on si zes.

Q That really gets to the point that | wanted to ask

you about. | want to take a potential limting factor
through tinme. Now, let's take |lack of cover, for
exanpl e.

VMR BIRM NGHAM  Excuse ne, M. Del Piero. I'm

goi ng to pose an objection. Yesterday, M. Dodge
expressed an objection on the grounds that ny questions
wer e goi ng beyond the scope of a -- of a redirect or a
direct that he had perforned, and he raised the

obj ecti on because | was goi ng beyond the scope, |
somehow m ght be able to sandbag himin terns of
expandi ng the questions after he has had an opportunity

to ask additional questions.

Now, M. Dodge is going well beyond the scope of
any questions that were asked of this w tness by any
attorney or nenber of the Staff or by the Board, and if
| understand M. Dodge's objection correctly, | think
he's violating the rule that he wishes to inpose. |If
we have an understanding --

HEARI NG OFFI CER DEL PI ERO  Excuse ne,

M. Birm nghanf?

VR, Bl RM NGHAM  Yes.

HEARI NG OFFI CER DEL PIERO  As | recall, you
correct me if I"mwong, but | think I overrul ed that
obj ecti on.

MR BIRM NGHAM  You did and --

HEARI NG OFFI CER DEL PIERC  As I'minclined to
overrul e your objection right now.

So, M. Dodge, why don't you proceed?

MR, DODGE: | thought | was going to | ose both
ends of that fight for a mnute there.

HEARI NG OFFI CER DEL PIERO. Contrary to sone

peopl e's opinion, | do renmenber fromone day to the
next. Go ahead.

QBY MR DODGE: I'minterested in taking any given
potential limting factor through tine. Let's take

| ack of cover, which is the first one you listed in
what |'ve -- now, that, as | understand your testinony,
is potential Iimting factors -- take Rush Creek

t oday, correct?

A | believe so, yes.

Q And tell the Board what you nean by "l ack of
cover."

A Well, it could be variable. Fish utilize cover
for various reasons. One is to escape high velocities
because it does take energy in fast-noving water --



conserve energy and obtain sustenance and energy from
the environnent if they're in slower-noving water.

They al so can use cover as an evasion or a nmeans to
evade predation, which is always present in one form or
another. So if any of these factors are not optimal
then -- or adequate, then there's a potential for them
to affect the population's health.

Q So there's a potential in Rush Creek that |ack of
cover could affect one or nore |life stages of the brown
trout, correct?

A Yes.
Q Now, if one's goal were to -- in the Rush Creek
to restore conditions that benefitted the fishery

pre-diversion, then if you were concerned about |ack of
cover, you'd have to | ook at the anount of cover that
exi sted pre-diversion, correct?

A Yes, for a baseline.
Q For a baseline. And then you could determ ne that
once you had that baseline and | ooked at today's

situation, you could determ ne whether that particular
characteristic that benefitted the fishery had or had

not been restored, correct?
A Correct.
Q Now, are you aware -- this is a conparison over

ti me between now and pre-diversion. Are you aware of
any group that's attenpting to make that conparison?

| have reviewed -- the only thing | reviewed is a
Trihey report, which conpares the pre-41 and, | guess,
post - di versi on peri ods.

Q So -- your understanding is that the planning team
is attenpting to make that conparison?

A That's my understanding. | have seen the report
and reviewed it.

Q And who are the particular -- if you know, who are
the particul ar people who are trying to nake that

conpari son?

A Wthout |ooking at the report, | do have it here,
but without looking at it, I'mreally not certain who
the individuals are or the parties involved with that

effort.
Q But you understand that the Trihey group is trying

to identify factors that linmt one or nore age groups
in the popul ation today that were not limting
pre-diversion. You understand that they're goi ng about

t hat exercise?
A Yes.

MR, DODGE: That's all | have. Thank you

HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Dodge.

M. Roos-Col i ns?

| promise this time, M. Roos-Collins, I'Il wait

to find out whether or not you have a question mark at
the end of the statement. Ckay?
MR, ROCS- COLLINS:  Whether or not | have what?
HEARI NG OFFI CER DEL PI ERO. Forget it.
MR, ROCS-COLLINS: Are you referring to ny
di spl acenent to the far end of Plaintiff Counsel's
t abl es?



HEARI NG OFFI CER DEL PIERO: No. No. | was
referring to sonething earlier this norning. It's not
wort h repeating.

RECROSS EXAM NATI ON BY MR ROCS- COLLI NS
Q CGood afternoon, M. Wng.

Let's focus on Paragraph 7 of your witten
declaration. Could you read the first sentence for the
record?

A "The instream fl ows necessary to keep fish in good
condi tion include those which will maintain a

sel f-sustai ni ng popul ati on of desirably-sized adult
vertebrate fish which are in good physical condition
i.e., well-proportioned and di sease-free."

Q Thank you.

Let's parse the term"fish in good condition," as
you use it in this witten declaration. Wen you say
"fish," what are you referring to?

A VWll, in this case, |I'mtalking about
desirably-sized adult vertebrate fish

Q Are you referring to individual fish?

A The way it's worded here, it's a self-sustaining
popul ati on of desirably-sized adult vertebrate fish.
So that would be referring to individual fish.

Q In this declaration, do you use the term"fishery"
to nean sonething different than fish?
A Yes, | do. | believe it's in the testinony that a

fishery is a fish population which is being utilized
for a purpose.

Q In this declaration, does the word "fish" refer to
a fish popul ati on?

A Not necessarily, because an individual insect,
according to the Code definition, is a fish. It is

very confusing, and that's part of the reason we're

havi ng the probl enms, unfortunately, that we are.
Q M. Wing, |I'mnot asking you to interpret Section

5937. 1'masking you to explain the words "fish" and
"fishery" as you use themin your witten declaration
A Ri ght .

Q VWhen you use the word "fish," are you referring
exclusively to individual fish?
A The reason I'mhesitating is fish population. A
fish could either be an individual fish or a fish
popul ati on.
Q So as you use the term"fish" in this declaration
the termincludes individual fish and fish popul ati on?
A Yes.
Q Now, when you say "fish in good condition," what
are the elenments of good condition to which you are
referring?
A I think I mght need sone clarification
Q Let me withdraw that question

You previously read the first sentence in
Par agraph 7 of your declaration. And in discussing the
flows necessary to keep fish in good condition, you
state, or rather you describe, "a self-sustaining
popul ati on of desirably-sized adult vertebrate fish
whi ch are in good physical condition; i.e., well
proportioned and di sease free."



A Yes.
Q Do those qualities "self-sustaining popul ation
desirable size," and so forth, describe "good

condition” as you use that termin this declaration?
A The reason I'mhesitating, |I'mgetting confused
bet ween good physical condition versus the Code, the
Fi sh and Ganme Code definition of good condition

because both are used in this same sentence. [|'m
sorry. I'mnot quite understanding, apparently, which
of the two you're referring to. | apologize. |'m
not --
Q I"masking you to interpret your sentence.
A I know, but -- | guess in a sense which --

HEARI NG OFFI CER DEL PIERO Do you understand the
guestion?

MR WONG | don't believe | do, Sir, or elsel'd
be nore than happy to --

HEARI NG OFFI CER DEL PIERC: M. Roos-Col li ns,
pl ease restate it.
Q BY MR ROOS-COLLINS: As you use the term"fish in
good condition" in Paragraph 7 of your witten
declaration, is one quality of such good condition a
sel f - sust ai ni ng popul ati on?

A Yes.

Q I s another quality desirable size of adult
vertebrates?

A Yes.

Q Is is another quality good physical condition?
A Yes.

Q Are there any other qualities of fish in good

condition, as you use that term in this declaration?
A In other words, qualities other than those
nmentioned in this?

Q O her than those we just discussed.

A Yes, there are. Yes, there are.

Q And what are they?

A Wll, they're sone of the ones that are already in
the declaration. That's why I'mso confused. Because

there are sonme nentioned here in ternms of "A"
structure, other qualities of the popul ations --

HEARI NG OFFI CER DEL PIERO. M. Wng, take a
monent and try to outline all of themso we'll just get
it clear on the record. GCkay? And then there won't be
any question as to what's in your statenment as opposed
to what may not have been specifically articul ated.

MR WONG Let ne make sure | understand
correctly. You're looking for things that may not be
in the statenent?

HEARI NG OFFI CER DEL PIERC: | ' m | ooki ng for
everything in your mnd that has bearing on this, okay,

if you can recall it at this point. That's the nature
of the question.

MR WONG Basically --

VMR DODGE: M. Del Piero, could we have a
clarification as to whether it's the individual fish or
the fishery to which this question was directed?

HEARI NG OFFI CER DEL PIERO. M. Roos-Col |lins?



VMR BI RM NGHAM  Excuse ne, M. Del Piero. |
don't think that such a clarification can be nmade
because the witness has said he's used fish in both
contexts, and I think that if this testinmony is going
to have any neani ng, we've got to understand this.

HEARI NG OFFI CER DEL PI ERO. Let's keep in m nd,
Gentl enmen, that this is M. Roos-Collins' question
He's afforded the opportunity to ask the question he
wants to.

VWhich is it, M. Roos-Collins, so M. Wng can
ef fectively answer the question with the degree of
specificity necessary?

Q BY MR ROOS-COLLINS: M. Wng, | amreferring to the
term"fish in good condition” as you use it in

Par agraph 14 of your witten declarati on where you
state, "That an adequate flow reginme is necessary to
keep riparian and aquatic systens in good condition
This results in a streamin good ecol ogi cal condition

whi ch can then maintain fish [ife in good condition.”

VWhen you use the term"fish life in good
condition” in Paragraph 14, were you referring to
i ndividual fish or to the fish population as a whol e?
A I"'mreferring here to fish population as a whol e.
Q Wth that understanding; nanmely, that my question
refers to fish population as a whole, what are the
qualities of fish in good condition?

MR BIRMNGHAM ['mgoing to object on the
grounds that the question is anbiguous. It's not clear
whet her or not we're tal king about invertebrate fish or
fish as defined by the Fish and Gane Code.

HEARI NG OFFI CER DEL PIERO | had hoped we were
going to be able to resolve this by getting the
clarification that | asked for originally. | think I'm
going to overrul e that objection, M. Birm ngham
because in the event that -- in the event that
M. Roos-Collins wants a response, specifically wthin
the confines of the definition of "fish" under Fish and
Ganme Code, he can ask for it. |'massumng he's asking
for an answer from M. Wng in the context of fish as
M. Wong has indicated he's used it during the course
of his witten statenent.

M. Whng, proceed with an answer, okay? It's now
five mnutes, and we still don't have an answer. W' ve

got a bunch of iterations of the question but no
answer .

MR WONG Right. The word "quality"” is
difficult. The word "quality"” is throwing ne, Sir,
that's the problem |Is there another word that would
help ne, please? O if that's it, I will do ny best to
answer it.

Q BY MR ROCS-COLLINS: M. Wng, | will wthdraw that
guestion and ask another, and before | do let ne
preface it with an explanation of ny purpose for asking
thi s question.

You have been subjected to continuous questioning
now for four hours by attorneys for all parties. There
is sone confusion now as to what you mean when you say
"fish in good condition." | amattenpting to elimnate



that confusion. | am not asking about Section 5937 in
the abstract. | amnot asking about anything but your
meani ng when you use the term"fish in good
condi tion."

VWhen you use that termand are referring to a fish
popul ati on, what does that termmean to you?
A " mgoing to be sonewhat repetitive, but 1"l
bring to mind what | can regarding that. Fish
popul ati ons as a whol e woul d be sel f-sustaining, as we
ment i oned, contai ning good age cl asses. There would be

adequat e reproduction, natural reproduction for
what ever species there may be. An adequate habitat for
all life stages involved, mneaning both aquatic insects,
meaning in the streamas well at riparian vegetation
outside the streamthat's required by various life
stages of aquatic insects which have terrestrial form
There woul d be abundant or adequate food avail abl e
for all these types of species, whether it be for
predators or whether it be for herbivores that are
dependent upon organic input fromoutside the stream
systemitself, meaning fromthe riparian vegetation
There woul d be adequate energy input, and what | nean
by that is energy either in the formof organic debris
or sunlight with primary productivity w th al gae.
Basically, an ecosystemthat is self-supporting
and can provide some neasure of, in the case of
vertebrate managenent speci es of managenent interest,
woul d provide desirable Iife stage for that particular

speci es.

Q M. Whng, your answer addressed fish habitat as
well as fish thenselves. |Is that correct?

A Yes.

Q Let's leave fish habitat out of it. Wen you use
the term"fish in good condition,” do you have any

nmeani ng beyond sel f-sustai ning popul ati on, desirable

si ze, and good physical condition?

MR BIRMNGHAM ['mgoing to object on the
grounds that although I don't think it's intended to be
argunentative, it is argunentative. M. Roos-Collins
asked this witness what he neant by the use of the term
in his witten testinony. This witness answered it.
And if that includes habitat, that's the way this
witness intended to use that term And | think it's
argunentative for M. Roos-Collins to now ask himto
tell us what he neant by excluding that term

HEARI NG OFFI CER DEL PIERC. M. Roos-Col i ns?

MR, ROCS-COLLINS: That's a fair objection. |
wi t hdraw t he questi on.

HEARI NG OFFI CER DEL PI ERO  Fi ne.

Q BY MR ROOS-COLLINS: M. Wng, does the term"fish
in good condition," as you use it, include habitat?

A Yes.

Q Let me turn now to several questions put to you by
M. Birm nghamat the close of his recross

exam nation. He said you can't |ook at habitat to

det erm ne good condition, and you answered no not
entirely, or words to that effect. And then he asked
you you can't | ook at popul ation to determ ne good



condition, and you answered no not entirely or words to
that effect.

Do you recall those two questions and then your
answers?
A Yes, | do.
Q You understand that this Board is intending to
establish an anendnment to L.A 's water rights |icenses
to conply with Section 59377
A Yes.
Q You have recomended in Paragraph 16 that
re-eval uation of flow regi mnes woul d be appropriate in
five to ten years. 1Is that correct?
A Yes.
Q You have described a nmonitoring program which
woul d be hel pful for assessing the effect of the flow
regi ne?
A Only in the nost general terns.
Q VWhat woul d you recommend this Board | ook at in
five or ten years to determ ne whether the fish in Rush
and Lee Vining Creeks are in good condition?
A Actual ly, what | would recommend is, and | happen
to have a copy here, it's a habitat-typi ng nethodol ogy
whi ch has been adopted by the Departnent of Fish and
Ganme and nodification of that is used by the Forest
Service. It's a habitat-based nonitoring schenme which
| ooks at the physical characteristics of the streams in
question including riparian vegetation, pool depth,

size, quality. It literally neasures different
paranmeters of the stream

In addition to that, as I think I alluded to
earlier, it does contain a fish population nonitoring
conponent, but it is not one that is intended to
descri be the nunber of fish in each stream That is
being utilized by our departnent, right now, nostly for
anadronmous fish habitat nmonitoring, |ooking at limting
factors available in these streans and how t hey m ght
be corrected or enhanced by habitat nodifications.

A nmonitoring schenme such as this could be utilized
to first devel op a baseline for the kinds of
guantitative baseline on the type of habitat that's
present now. It could then be utilized at intervals in
order to determ ne any progress towards a restoration
goal that has been deci ded upon

The Vestal reports, | believe, regardi ng Parker
and Wal ker Creeks, make this type of recomendation in
terns of nonitoring for those two particul ar creeks,
and there are a few nore details there. They reference
t he nmet hodol ogy that | have that the departnment
utilizes, but also others which are simlar

MR ROOS-COLLINS: M. Del Piero --

MS. CAHI LL: M. Wing, | think, indicated he had
it wwth him | don't know how lengthy it is.

MR WONG Let ne go ahead and read it for the
record. This is entitled "California Sal nonid Stream
Habi tat Restoration Manual ." |It's dated August 1991
and it's been prepared by Gary Flosi, |ast nane
F-L-O-S 1, and Forrest, with two Rs, L. Reynolds,



R-E-Y-NOL-DS.

MR, ROCS-COLLINS: M. Del Piero, | would request
that the --

M. CAHI LL: We would be willing to offer that as
an exhibit. | think it would be DFG 156?

MR SMTH. That's correct.

HEARI NG OFFI CER DEL PIERO Do you have copi es?

MS. CAHILL: We don't have, but we will get them

HEARI NG OFFI CER DEL Pl ERC: nj ections?

MR BIRMNGHAM Is it being adm tted?

HEARI NG OFFI CER DEL PI ERO.  Yes.

MR Bl RM NGHAM I would have to review it before
| could --
HEARI NG OFFI CER DEL PIERG | will point out that

at | east two of the Board nenbers have seen that as one
of the submttals during the deliberation to the Board

on then Draft Decision 1630. | remenber it as one of
the exhibits.
M5. CAHI LL: It would be convenient for us to --

to offer it as an exhibit by reference if the Board

al ready has copi es.

HEARI NG OFFI CER DEL PIERO. M. Snith, do you
recall that?

MR SMTH W could do it that way.

HEARI NG OFFI CER DEL PIEROC. Do you recall the
docunent ?

MR SMTH | don't recall, but I can |ook real
qui ck.

HEARI NG OFFI CER DEL PIERO |I'm al nbst positive.
Can you hold on for one noment? Before we accept it,
I"minclined to accept it by reference, but before | do
that, I want to make sure that M. Birni ngham has a
copy and is afforded the opportunity to reviewit. |
al so want to nmake sure that we get a copy for our
records in ternms of this proceedi ng, also.

MS. CAHILL: We provide two copies when we do it
by reference, but it saves us having to copy ten.

HEARI NG OFFI CER DEL PI ERO. M. Dodge, do you want
a copy, also?

VR, DODGE: Yes, | do.

HEARI NG OFFI CER DEL PIERO  \What parties don't
have copies of this? Everybody? Two for us and --

M5. CAHILL: And for those who are present.

HEARI NG OFFI CER DEL PIERO  And one for everyone
el se. Ms. Scoonover would |ike one.

M5. SCOONOVER: That woul d be fine. Thank you.

MR WONG If | could conplete ny answer totally.
This is being revised currently, so within a very short
time, there will be a new inproved nodel out, if wll
you.

HEARI NG OFFI CER DEL PIERO Are they going to be
out before the 22nd of Decenber?

MR WONG | won't attest to that.

HEARI NG OFFI CER DEL PIERG  If it's not out before
the 22nd of Decenber --

MR WONG But the only caution | might make is
that in the use of this, there are four different
| evel s of specificity used in this particular, which



range all the way fromjust two habitat types, neaning
pools and riffles, which are fairly relatively sinple
to neasure, all the way to a very conpl ex habitat
description of the stream anounting to sone 24
di fferent habitat types involving that stream | would
caution the use of this in that the parties invol ved
make sure they use the grossest, if you will, specific
level so that it's -- it would be easier or nore
accurate to reproduce those results.

In other words, if you have just the physica
nmeasurenents, could lead to sonme inaccuracies in terns
of nmonitoring on a year-to-year basis, but if you stick

with rather large habitat types that are of inportance
to the parties, the way | understand it, | don't
believe we'll ever find out to within 18 habitat types
what the pre-diversion conditions were on Lower Rush
Creek, for exanple, but you might conme up with a
percentage of pools to riffles. So what I"'msaying is
just use the docunent, that level, which is really
required.

HEARI NG OFFI CER DEL Pl ERC:  Thank you, M. Wng.

Next question, M. Roos-Collins?

Q BY MR ROOS-COLLINS: M. Wng, bearing in mnd

M. Del Piero's remainder that we are attenpting to
conclude this hearing by Decenber 22nd, | will concl ude
wi th one further question regarding the nmonitoring that
you believe mght be advisable to determ ne the effect
of the flow regime adopted by this Board.

Whul d you recomrend any nonitoring of the
characteristics described in Paragraph 7, specifically
sel f-sustai ni ng popul ati on, desirable size, and good
physi cal condition of fish?

A Yes. That woul d be hel pful, but at this point,

t hi nk, seeing as how things are com ng back, you're
really using that nonitoring to try and determne if,
in fact, there are any limting factors that perhaps

m ght be missed in the restoration process. So | would

just use that as a gauge, for exanple, to make sure
there is adequate spawni ng, that you are getting good
year classes, and so on, fromyour restoration efforts.

MR, ROCS- COLLINS: M. Whng, thank you very nuch.
No further questions.

HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Roos-Col lins.

Ms. Scoonover ?

M5. SCOONOVER: | have no further questions of
this witness.

HEARI NG OFFI CER DEL PIERO  Thank you very much.

Ms. Leidigh, do you have any questions? [|'m
sorry. M. Haselton, forgive ne. You're hiding over
there, and I can't see you over the top of the desk.

MR HASELTON: | just have two questions.

RECROSS EXAM NATI ON BY MR HASELTON

Q M. Wing, | just need a clarification on Nunmber 21
of your testinony, paragraph -- Point 21. You see
t hat ?
A Yes.
Q And it's the second sentence -- |ast sentence



reads, "A reduction in the augnented flows -- we're

speaki ng about the Upper Onens River. "A reduction in
t he augnmented fl ows may enhance avail able habitat for

comma, or facilitate the recol oni zation of, comm,

species with these specific habitat preferences.” Does
that statenent include brown and rai nbow trout, or --
A No. | was really, in that case, referring to

native aquatic species that m ght have been adapted to
a pre-diversion environment.

Q kay. And please, | don't nean to be repetitive,
but Ms. Cahill rem nded me of sonething that | wanted
to ask. The statenent is that just merely fish

popul ation is not the only indicator of fish in good
condition. What canme to ny nmind would be the

reci procal. Wuld you interpret the absence of a fish
popul ati on as an indicator of a problenf

A Well, again, we get to a matter of definition.
The fact that a species is not present doesn't
necessarily nmean that it should be there. | nean,
think -- are you referring to --

Q I"mreferring to the trout. I'mreferring to the

habi tat, but | was hoping we could presunme all of this
and basically link to your comment --

HEARI NG OFFI CER DEL PI ERO. M. Haselton, why
don't you restate your question?
Q BY MR HASELTON: M question is this, restated, is
assum ng that the habitat has -- exists, and it exists
all -- exists with all the conditions that would be
favorabl e, or would provide for it, maybe the word to

use, for fish populations, the fact that there is an
absence of fish, would that indicate a probl enf

A The reason why I'mhesitating is, there are too

many things going through ny mnd, the fact, what

speci es and things biologists think about, |I'm afraid,

whet her or not they originally were stocked there. |

don't mean to slow things up, but it's very -- it makes

a difference as far as an answer from ny perspective.
Can you --

Q Wl l, you know what, M. Wng, I'Il just go ahead

and wi t hdraw my question

A " msorry.

HEARI NG OFFI CER DEL PIERO  Thank you very much,
M. Hasel ton.

M. Sat kowski ?

MR, SATKOASKI @  Yes, | have a question

RECROSS EXAM NATI ON BY THE STAFF

Q This norning, L.A Departnment of Water and Power
i ntroduced Exhibits L. A Departnent of Water and Power
91, 92, and 93. Do you recall those exhibits? Those
were the ones that responded to the public proposals
for angling regul ati ons.

A Yes.
Q And on those exhibits, there were -- there was an
anal ysis done, and in that analysis, | believe on al

three exhibits, at the end of the paragraph talking
about the -- | assunme the fishery popul ations, it says
that, "The population is in good condition and further



restrictions are unnecessary at this tinme." | believe
when asked earlier you said that you did not know who
performed this analysis; is that correct?

A Yes.

Q Yes. Is it possible that you could find out who
performed this anal ysis and naybe get those anal yses
for the Board and al so maybe find out -- it's not, if
stated in the analysis, what this person neant by "good
condi tions."

A It has come to ny attention, because we didn't
have it earlier, that there has been a statenent made
by the director of our department. |It's in a letter to

M. Ed Anton (phonetic), or a nmenp, excuse nme, a
menorandumto M. Ed Anton (phonetic) June 21st, 1993.
And it's basically a --

MR, BIRM NGHAM Can we have an opportunity to
review the meno before M. Wng reads fromit?

MS. CAHI LL: This should be, in fact, already part
of the Board' s record in this case.

HEARI NG OFFI CER DEL PIERC. Can | get a copy,
M. Sat kowski ?

MR SATKOABKI :  Pardon?

HEARI NG OFFI CER DEL PIERO. |1'd like to see it,
t 0o.

VMR BIRM NGHAM  Excuse ne, M. Del Piero. D d I
understand Ms. Cahill to say that this was already an
exhibit that had been submtted by the Departnent of
Fi sh and Gane?

HEARI NG OFFI CER DEL PIERC. | think she said it
was al ready part of the record. |Is that true?

M. CAHILL: | would assunme it was. |'m perhaps
wong. To a certain extent, the Board incorporated all
of its files in this matter. | would assune that
letter to Ed Anton (phonetic) fromthe director --

HEARI NG OFFI CER DEL Pl ERO. Copies went to
M. Herrera, M. Frink, M. Canaday. The only person
that didn't seemto get a copy was ne.

M. CAHILL: I'mnow noticing that this particul ar
draft or this particular copy is not signed. | perhaps
should go -- with some tinme should be able to | ocate

t he signed copies --

HEARI NG OFFI CER DEL PI ERO. M. Canaday, do you
recall this?

MR CANADAY: Yes.

HEARI NG OFFI CER DEL PIERO Is it now a part of
our records?

MR, CANADAY: | don't recall whether it was signed

or not, but | do recall the neno.

M5. CAHILL: I'mjust bringing it forward because
it is the official position, signed, or at |east either
by or on behalf of the director.

MR, WONG  The general response regardi ng angling
regul ations i s nade by --

HEARI NG OFFI CER DEL Pl ERO. Excuse nme, M. Wng.

M. Birm ngham did you have any further coments
there? | know you're trying to read it as quickly as
you can.

MR BIRM NGHAM May | ask that M. Satkowski's



| ast question be read?

MS. CAHILL: Actually, | apologize. 1 do have the
si gned copi es.

HEARI NG OFFI CER DEL PIERO Everybody take a seat
for a second. Ms. Anglin was asked to read a question
back that she now has.

(Whereupon the record was read as requested.)

HEARI NG OFFI CER DEL PI ERO.  Now, we've got two
copi es, one signed, one unsigned. They're quite
di fferent, which doesn't surprise nme, Boyd G bbons
(phonetic) having been a journalist for nost of his
life, invariably edits everything submtted to him
Anybody who knows Boyd will appreciate that.

I would, inasnuch as -- the question |I've got, are

these, in fact, the sane docunents? O are these

di fferent docunents? The reason | point this out is
one is addressed to Ed Anton (phonetic), the chief of
the Division of Water Rights. One is addressed to
interested parties. One is -- one is four pages |ong
i ncl udi ng one page of attachnents and an addendum wi t h
flows. The other one is a two-page letter with an
addendum -- Pardon nme. Three pages w th an addendum

Ms. Cahill, can you tell ne?

M. CAHI LL: | think they are different
docunents. One was nore widely circulated than the one
to M. Anton (phonetic). | would assune for our
purposes it mght be, because they are already in your
files, good to rely on the ones to M. Anton
(phonetic), and there should be one for each stream
Wal ker, Parker. There's one on South Parker, Rush, and
Lee Vining, | believe.

HEARI NG OFFI CER DEL PIERO. Al dated the 21st of
June 19937

M5. CAHILL: So far as | can tell.

HEARI NG OFFI CER DEL PIERO: M. Canaday, wll you
confirmthat this correspondence is all in ny record?
Can you confirmit?

MR, CANADAY: Yes, we can. W believe that the
first letter, the short nmeno --

MR, HERRERA: The signed neno.

MR, CANADAY: The signed neno, was a cover letter
to the report that was provided, 91-2.

HEARI NG OFFI CER DEL PI ERO.  Ckay.

VR, CANADAY: And we believe that the other letter
dated June 21st was a follow up nmenorandumto M. Anton
(phonetic) stating the departnment's position.

HEARI NG OFFI CER DEL PI ERC  Ckay. Now,

M. Birm ngham

MR BIRM NGHAM The reason | requested that the
guesti on be read back was having revi ewed these nenos
in a very cursory fashion, | don't understand how
that's responsive to M. Satkowski's questions
concer ni ng who prepared the analysis that's contai ned
in L A DW 91, 92, and 93, and whether or not that
person can explain that analysis.

HEARI NG OFFI CER DEL PIERO | understand your
guesti on.

MR BIRM NGHAM And therefore, | don't -- | guess



I"mobjecting to their being offered as part of a
response to this question.

HEARI NG OFFI CER DEL PI ERO  Because the response
was nonr esponsi ve?

MR, BI RM NGHAM  Because the reference to these
menor anda, and the nmenoranda, are unresponsive to

M. Sat kowski's questi on.

MR DODGE: M. Chairman, M. Satkowski's
guestion, as | understood it, related to the Departnent
of Water and Power Exhibit 91, which was a reaction to
M. Ednondson's proposal there not be any fish taken in
various creeks. The docunents that are floating around
here appear to be on a different subject, and that is
t he Departnment of Fish and Gane recommendati ons
respecting various creeks.

HEARI NG OFFI CER DEL PIERO I'mgoing to overrule
your objection, M. Birmngham |['mgoing to allow
these to be introduced into the record based on the
response given by M. Wng. The reason |'m doing that
i s although the connection between the question asked
by M. Satkowski and the documents thenselves is thin,
| recall, during the course of the presentation of
W t nesses by other parties during this proceeding, |'ve
ext ended the sanme opportunity for introduction of
docunents that resulted fromresponses to questions
that were equally thin.

Thank you. Are these being nunbered?

M5. CAHI LL: | didn't know if they needed to be or
if they were already part of the record.

HEARI NG OFFI CER DEL PIEROC. If they're on file --
M. Sat kowski --

MS. CAHILL: For clarity, perhaps | wll nunber
themin order.

HEARI NG OFFI CER DEL PIEROC. Fine. Do we have
nunbers on these? Wat are your next two exhibit
nunber s?

MR SMTH | think it's --

HEARI NG OFFI CER DEL PI ERO. Leeke 150 sonethi ng?

M5. CAHILL: 157, 158. 157 will be the next. W
better make sure we're all on the sane wave | ength.

MR HERRERA: That's correct, M. Del Piero. 157,
158.

M5. CAHI LL: So we can nake interested parties
159. W can make the letter to M. Anton (phonetic) on
Rush Creek 160.

MR HERRERA: 157 was the next one.

HEARI NG OFFI CER DEL PIERO  They're going to be
157 and 158.

MS. CAHILL: You have only two, though. That's --

HEARI NG OFFI CER DEL PI ERC: W got two.

M5. CAHILL: There are nore.

HEARI NG OFFI CER DEL PIERG  Oh, the ones about the
ot her creeks?

M5. CAHILL: Yes.

HEARI NG OFFI CER DEL PIERC. That are in the record
that are all received? Well, they can block -- pardon

me?



MR, HERRERA: They're in our files.

HEARI NG OFFI CER DEL PI ERO. Well, the nature of --
these two have been presented in response to M. Wng's
comments. We'|ll have these identified. |If the other
ones cone up during the course, they can be identified
as exhibits, also. |If not -- and incorporated by us.
So this is -- which one is 157 now, the signed one or
t he unsi gned one?

MS. CAHI LL: The signed one. There's no reason to
go with an unsi gned one when we have a signed one.

MR BIRMNGHAM [|'msorry, M. Del Piero. I'm
really confused. | have been all day. It's very, very
obvious. But | thought these were 158 and 159.

HEARI NG OFFI CER DEL PIERO. Help ne. M. Smth?

MR SMTH 157 is the signed letter.

HEARI NG OFFI CER DEL PI ERO. That's what |
t hought .

MR SMTH: 158 is the --

HEARI NG OFFI CER DEL PIERO  Unsi gned meno.

MR, SM TH  Unsi gned neno.

MR BIRM NGHAM 157 is the signed letter that's
addressed to interested parties. And 158 is --

MR SMTH: And the nenorandumto M. Anton
(phonetic) is 158.

MR, BIRM NGHAM  Thank you very much.
(DFG Exhi bits Nos. 157, 158
and 159 were marked for
identification.)
HEARI NG OFFI CER DEL Pl ERO. Okay? Ckay.
M. Sat kowski, further questions?
MR SATKOABKI :  No.
HEARI NG OFFI CER DEL PIERO. M. Snith?
MR SMTH  No.
HEARI NG OFFI CER DEL PIERO. M. Herrera?
MR HERRERA: No.
HEARI NG OFFI CER DEL PI ERO. M. Canaday?
MR CANADAY: Yes.
HEARI NG OFFI CER DEL PIERO. Go for it.
MR, CANADAY: First to clarify some ol d business
that we had in the norning session, you asked a
question of ne, M. Del Piero, if, in fact, a conment
letter by the regional board did, in fact, have
attached to it a scientific paper titled D atom
Conmmunity Structure Al ong Physio-Chenmical Gadients in
Sal i ne Lakes, and | went back to the records and, in
fact, it has been, and it is part of our record.
HEARI NG OFFI CER DEL PIERO  Thank you very much.
M's. Forster wants a copy of that to take hone wth
her .

MR, BIRM NGHAM  She hasn't been sl eeping well?
HEARI NG OFFI CER DEL PIERC  That's exactly the
point. W' re going to guarantee that she gets a good
night's rest.
Q BY MR CANADAY: M. Wng, earlier you testified that
and nade a suggestion that the -- this salnonid
restorati on manual could possibly be used in this
particul ar process?
A Yes.



Q Wul d you again read ne the name of that manual

pl ease?

A California Sal nonid Stream Habitat Restoration
Manual .

Q And that has a publish date of 1991?

A Yes.

Q And you've testified that this has been adopted by
t he departnment?

A It has been utilized by the anadronous fisheries
branch and streamrestoration -- when you say
"adopted,” it's one that's literally being utilized.

Q Adopt ed was your word.

A Yes. I'mclarifying it. There may or may not be
a signed letter somewhere that attests to that.

Q And you' ve read this docunent?

A I have not read the entire docunent, but | have

attended a training session regarding this docunent and
utilized portions of it.

Q Do you know i f this docunment was offered to the

pl anni ng team the RTC pl anni ng tean?

A No, | don't.

Q Are you aware that -- do you know that in that
docunent there may be | anguage that clarifies what good
condi tion is?

A Not to ny know edge.

Q You were in Lee Vining last Friday; is that
correct?

A Yes.

Q For the testinmony of the residents?

A Yes.

Q And is it your recollection that we heard
testinmony by two individuals that in Lee Vining Creek
the fish were generally between eight and ten inches?
A | do recall that.

Q And that their recollection was in Rush Creek, the
fish tended to be larger than that, we'll characterize
that, just larger than eight to ten inches?

A Yes.

Q Do you know of any other data, anecdotal or

ot herwi se, that woul d support a characterization of
desirably-sized adult vertebrate fish?

A No. | really -- I'mnot aware of any.

Q So in your opinion, we're left with this
particul ar anecdotal information to characterize what
the historic fishery may have been?

A That's correct. There has been sone attenpt to
use Vestal's 1954 paper in that regard, and | would
caution very much against utilizing that entirely for a
nunber of reasons. That is, for one thing, that that
is a paper which was peer reviewed and has been

edited. It may or may not represent M. Vestal's
actual beliefs at the tine.
It also contains -- in |looking at the type of

fishery that was being depicted in that paper

basi cal l y, what was happeni ng, as near as | can
determine fromreading it, people were literally being
attracted to that site off of H ghway 395 for the
catchabl e trout that were being planted there. So the



ki nds of anglers that you were basically attracting
were, shall we say, perhaps not the nost sophisticated
anglers that there may have been in the area.

And that nore or less also is or can be construed
fromthe fact that 43 percent of sonme of the anglers
had zero catch. For a catchable trout programthat is
not a very high rate of success. Also -- | don't have
it handy, and I won't take the Board's tine. But also

M. Vestal remarks in that paper that he's anazed that
the brown trout popul ation was able to hold up. So
basically you had anglers that weren't necessarily
brown trout anglers, so you're not really sure if
you're trying to pull out the brown trout, wld trout
portion of that popul ation that may have been down
there. By only utilizing those kinds of anglers to try
to depict that, it could be -- it could easily affect
your concl usions.

| personally know that brown trout can nmake it
very well in very heavily-fished waters at tines just
because nobst catchable trout anglers are not fishing
for that kind of fish, which is a nore wary type and
nmore difficult to catch. So in ternms of using Vestal's
paper, | think the information that you have which best
describes it would be those that have been conpiled in
a manual or a report such as the one that Trihey has
attenpted to put together or is putting together
regardi ng pre-1941 conditions in terns of habitat.

Al so, you have people who were there and can
attest to that, and you have phot ographs of what that
habitat was |like. And ny personal opinion, or ny
prof essional opinion is that that may be the best that
you can do to actually try to listen to these people,
get corroborating evidence fromthem and believe them

Q You testified that one el ement of good physica
condition, good condition of a fishery, is, in fact,

t he physical environment in which that fishery lives;
is that correct?

A Yes.

Q Is it your professional opinion that there would
be significant benefits of rewatering the historica
channel s bel ow Rush Creek Narrows?

A Based on the information |'ve seen and what |'ve
heard, vyes.
MR, CANADAY: Thank you. That's all | have.

HEARI NG OFFI CER DEL PIERO  Thank you very much.

I think we have finished with you M. Wng.

VMR BIRM NGHAM  Excuse ne, M. Del Piero. 1've
not done this before, and | don't plan on making it a
habit. There have been a couple of issues that have
come up in response to questions asked after ny | ast
recross, and I was wondering if | could take a few
m nutes and ask a few extra questions.

HEARI NG OFFI CER DEL PI ERO. M. Dodge?

MR DODGE: | would object to that. W' re going
to get on a slippery slope if you allow it once.
HEARI NG OFFI CER DEL PIERO I'mafraid |I' m goi ng

to have to turn that request down.
You' re excused, M. Wng.



Ms. Cahill, you have a panel ?

M5. CAHI LL: | do. Do you want to take a break
and | et them set up?

HEARI NG OFFI CER DEL PI ERO.  Yes.

M5. CAHILL: We'll have six people on this panel.
The direct will take -- the direct will take a
consi derabl e anount of tine, but we will actually
handl e two of the major streams, and it will handle all
si x of these witnesses.

HEARI NG OFFI CER DEL PIERC. Fine. W'Ill be on
break for ten mnutes.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER DEL PI ERO  Ladi es and Centl emen,
this hearing will again come to order. Nice of you
Gentlenmen to join us this afternoon.

Ms. Cahill, you want to proceed?

M5. CAHILL: Yes, | would. First, I would like to
note that we have provided today all parties copies of
DFG 149. It was a slide that was used by Dr. Stine in
his presentation yesterday.

And | have now obtai ned al nost sufficient copies
of DFG Exhibit -- we have nunbered DFG Exhi bit 158 an
unsi gned -- unsigned neno to Ed Anton (phoneti c)
regardi ng Rush Creek. Because we have the signed
version it seens appropriate to use it instead, and so

I will substitute a | abel ed DFG 158, the signed one, in
pl ace of the unsigned one. And we can do that at the
next break.

This is our panel on the instreamflow studies on
Rush and Lee Vining Creek. W have a panel of six
experts, and | think I will identify them now and then
have each identify his own individual testinony as we
get to his portion of the presentation.

HEARI NG OFFI CER DEL PI ERC:  None of these
Gentl enen, | think, has been sworn.

M5. CAHILL: | think it would be wise to swear
t hem

HEARI NG OFFI CER DEL PI ERO.  Gentl enen, woul d you
pl ease rise and raise right hand? Do you promse to
tell the truth during to course of this proceedi ng?

(Al say yes.)
HEARI NG OFFI CER DEL PI ERO Pl ease be seat ed.
Proceed.
DI RECT EXAM NATI ON BY MS. CAHI LL

Q To ny right is Gary Smth. He is with the
Department of Fish and Gane.

Next is David Christophel of Beak Consultants,
Inc. Beak was basically the contractor on the Rush
Creek study.

Next to himis Dr. Stacy Li who did fieldwrk on

the Rush Creek study, who is the principal in aquatic
systens research, and he was the contractor on the Lee
Vi ni ng study.

Next to himis Thomas R Payne of Payne and
Associ ates who did the calibration work on the Lee
Vi ni ng study.

To his right is Dr. Matt Kondol f, who has



submtted testinmony with regard to flushing fl ows and
who was al so involved in both of the studies.

And | ast at the end of the table is Peter Vorster
who al so was involved in hydrol ogy on the studies.
Peter Vorster will be called |later by other parties on
other matters, and | woul d request everyone's
cooperation today to limting the questions pretty nuch
to the studies at hand.

I"d like to begin by introducing Gary Smith.

Gary, would you pl ease state your nane for the record?
ABY MR SMTH Gary P. Snith
Q M. Smith, have you exam ned DFG Exhibit 3?

A Yes, | have.
Q Is that a copy of the testinony you're submtting
inthis matter?

Yes, it is.

A
Q Do you have any corrections to make to that
testi mony?

No, | don't.
Whul d you pl ease | ook at DFG Exhibit 4? |Is that a
true copy of your qualifications?

o>

A | believe it is, yes.

Q And coul d you pl ease summari ze your qualifications
for us?

A I have a Bachelor's and a Master's of Science
degree in fisheries managenent from Hunbol dt State
University. | aman environnental specialist with the
Departnment of Fish and Gane. | amcurrently the

departnment’'s manager of instreaminvestigations within
t he Mono Basin and the Upper Oaens River.

| began ny career with the departnent in 1969. M
experience in the eastern Sierra began in 1970. | have
active experience in 25 streans in the state. In ny
fornmer capacity as the departnent's instreamfl ow
coordinator, | was involved in 2 to 300 other
i nvestigations at various stages or at various stages
t hr oughout nost of ny career

In -- excuse ne. | have been involved in
fisheries investigations in the eastern Sierra, as |
said, since 1970. | designed, inplenmented, and

conducted the Eastern Sierra Trout Habitat Criteria
Investigation, and I'"'mthe Smith of Smith and Acitunal
Q M. Smith, were DFG Exhibits 53 through 63 stream

eval uation reports that were prepared under your
direction?

A Yes, they were.

Q And is DFG 115 a copy of the publication Snmth and
Acitunal Habitat Preference Criteria for Brown, Brook
and Rai nbow Trout in Eastern Sierra Nevada Streans, was
that a publication for which you are an aut hor?

A Yes, it is.

Q Whul d you pl ease very briefly sunmarize your

testi mony?

A Al right. | designed, adm nistered, and nanaged
the studies on MII, WIson, Parker, Walker, South

Par ker, Lee Vining, Rush Creeks, and the Upper Ownens
Ri ver for the Departnent of Fish and Gane. 1t's been
the departnent's policy since 1983 to require the use



of IFIMin instreamflow assessnents where it's
appropri ate.

Beak Consultants was selected jointly in a
cooperative study to conduct an investigation on Rush
Creek. They began their investigation in 1987.
Aquatic Systens Research al so was conducted -- excuse
me, was selected to conduct instreaminvestigation on
Lee Vining Creek. They began their investigation in
1990. These two investigations enployed the IFIM
PHABSI M conpl ex. Studi es on Parker, \Wal ker, South

Par ker, couldn't use the |IFI M PHABSI M conmpl ex because
of the degrading conditions the streans were in. So
ot her nanmes were used to devel op stream fl ow
reconmendat i ons.

The Basco (phonetic) Environmental was selected --
when | say "cooperatively," there's a nunber of parties
t hat have been involved on all of these investigations
in selecting the -- in various phases of devel oping the
study -- it's like a contractor and -- follow ng the
i nvestigation through to conplete the report.

Back to where | was, Aquatic Systens -- excuse ne,
Basco (phonetic) Environmental was sel ected to conduct
i nvestigations on Parker and Wl ker and South Parker
Creeks and the Upper Onens River. Fromthose studies,

t he departnent has devel oped stream fl ow
recomendati ons, and we've presented themto the
Boar d.

For Rush Creek, the streamfl ow recommendati ons
are included -- are presented on the easel there
underneath the fish, and those recommendati ons are
i ncluded in DFG Exhi bits 52 and 53.

In Lee Vining Creek, investigation reconmrendations
are just now being put on the easel, and they are in
DFG Exhi bit 54, 55.

Wl ker, Parker and South Parker -- before I go on

you will note that the streamfl ow recomendati ons vary
by month and by water year type. The Lee Vining
recommendati on includes a flushing flow The Rush
Creek -- excuse nme. The Rush Creek recommendations do
not include a flushing fl ow recommendation. It is --
it will be necessary to develop flushing flow
recomendations. Dr. Matt Kondolf is here to present
testinmony on that point.

Par ker, Wal ker stream fl ow recomendations are, in
Wl ker Creek, from April 1 through Septenber, stream
flow of 6 cfs. COctober through March, four and a half
cfs with a flushing flow Parker Creek recommendation
April through Septenber, 9cfs, and Cctober through
March, 6 cfs. Again, with a flushing fl ow
reconmendat i on.

The Upper Owens River, Darrell Wng covered that
earlier, and I will be very brief. That is, the
reconmendations are in Exhibit DFG 62, 63. The
recomendati on essentially is all the natural flow
that's in the river is needed for -- to make it -- if
water is diverted out of the Mono Basin, through the
Mono Craters Tunnel into the Upper Owens, it should
cone out in a stable manner with a maxi num fl ow



i medi atel y downstream of the portal in the confluence
of the Upper Owens of 200 cfs.

VMR DODGE: Could | have a clarification
M. Del Piero?

HEARI NG OFFI CER DEL PI EROC  Yes.

MR, DODGE: When Ms. Cahill presented this panel
| understood it to be recommendations on Rush Creek and
Lee Vining Creek with the idea that Parker and \Val ker
and the Upper Oanens River would be covered later. And
" mjust wondering whether ny understandi ng was
correct.

M5. CAHILL: It is correct that Wal ker, Parker
and the Upper Onens River will be subsequently dealt
with.

MR, DODGE: Thank you.

Q BY M5. CAHI LL: Does that concl ude your direct

testi mony?

A BY VR SMTH  Yes, it does.

Q M. Smith, were you famliar with the docunent
that we are now providing as DFG Exhibit 158? This is
t he signed version.

A Yes, | am

Q There has been sonme confusion, | believe, as to
whet her the reconmendati ons bei ng presented today are
the official recommendati ons of the Department of Fish
and Gane. Are they?

A On which --

Q On -- at this time on Rush and Lee Vining Creeks.
A Yes. They are the official reconmendations of the
depart nment .

Q And are you famliar with the docunent, DFG 1587
A Yes, | am

Q And t hat docunent states that the addendum stream
flows, which are those on the graph, are stream fl ow
requi renents necessary to keep Rush Creek's brown trout
resources in good condition as required under Fish and
Gane Code Sections 5937 and 5946; is that correct?

A That's correct.

Q And it's your understanding that that, then, is
the departnment's official recommendation?

A Yes.

Q Thank you.

I would next like to introduce M. David
Christophel. M. Christophel, would you pl ease state
your name and spell it for record?

A BY VR CHRI STOPHEL: David B. Chri stophel
CHRI-ST-OP-HE-L.

Q M. Christophel, have you had an opportunity to
exam ne DFG Exhi bit 57

A Yes, | have.

Q And is that a true copy of your testinony?

A Yes, it is.
Q

Do you have any corrections to nmake to that
testi mony?
A No.
Q And have you exam ned DFG Exhibit 67?
A Yes.



Q And that's a statenent of your qualifications. |Is
it accurate?

A Yes, it is.

Q And DFG Exhibits 75 through 86, these are slides

t hat you have provided us to be used today; is that
correct?

A | -- to tell you the truth, I'mnot sure on the
nunmbers, but -- well.
Q 75 through 86?
A 87.
DR LI: 73.

A BY MR CHRI STOPHEL: 73 through 87.
Q 73 through 87, thank you.

And DFG Exhibits 52 and 53, those are -- the
report that was prepared by Beak Consultants for the
Departnment of Fish and Gane; is that correct?

A That is correct.

MS. CAHILL: Because there's going to be a joint
presentation on Rush Creek by Dr. Li and
M. Christophel, I'd like to do Dr. Li's prelimnary

materials al so now
Q BY Ms. CAHLL: Dr. Li, would you please state your
nane and spell it for record?
A BY MR LI: Stacy K Li, last nane spilled L-I
Dr. Li, is DFG Exhibit 7 a copy of your testinony?
Yes, it is.
And do you have any corrections to make in that?
No, | don't.
Q Do you -- would you pl ease conpare the exhibit
nunbers in your testinmony with the exhibit nunbers on
the reports?

HEARI NG OFFI CER DEL PIERO. Dr. Li, you're going
to need to get the m crophone cl oser

DR LI: Okay.
QBY Ms. CAHILL: Dr. Li, should we, in fact, correct
your testinmony to show that the two reports by Aquatic
Systens Research are DFG Exhibit Nos. 54 and 55?
A Yes, we shoul d.
Q Dr. Li, is DFG Exhibit 8 a statenment your
qualifications?
A 8. Yes, it is.
Q And is it true and correct?
A Yes, it is.
Q Whul d you briefly summarize your qualifications
for us?

A Yes. | received ny -- the bulk of ny education at
the University of California at Davis where | received
a bachelors, a B.S. in zoology, an AB in psychol ogy, a
masters of arts in psychology, and a Ph.D. in
psychol ogy specializing in evolution, ecol ogy, and
ani mal behavi or.
| -- upon graduation, | taught aninmal behavior at
the University of California at Davis and al so two
senmesters of ecol ogical nethods for Sacramento State
Uni versity.
Q And how are you currently enpl oyed?
A I amthe principal of Aquatic Systenms Research.
In addition, I guess I"'mnoted for -- | have been



a consulting biologist since 1980, have participated in
about 60 different stream assessnments, 20 to 25 of

whi ch used | FIM

Q M. Christophel, |I've already forgotten whether |
asked to you sunmarize your experience.

A BY MR CHRI STOPHEL: You did not.

Q Whul d you, please?

A Yes, | will. | have bachel ors and nasters degrees
fromCalifornia State University at Sacranmento, both of
whi ch are in biological sciences with an enphasis on
fisheries and wildlife managenment. |'mpresently a
senior scientist with Beak Consultants in the

Sacranmento office.

| participated in the Rush Creek field studies and
in the preparation of the report, and |I've been
i nvol ved in nunmerous other instreamflow and fisheries
i nvestigations in California.

Q Thank you.

Dr. Li and M. Christophel will go back and forth
a bit. It's ajoint presentation

Whul d you pl ease begin M. Christophel ?

A As M. Smith indicated, Beak was awarded the
contract to conduct the instreamflow investigation in
Rush Creek in 1987. At that tinme, Dr. Li was with
Beak, and he it was project nanager. As the project
manager, he was responsible for all aspects of the
project including the study design, the collection of
field data, and the analysis of those data.

Dr. Li left Beak in 1989 prior to the conpletion
of the report, hence he did not participate in the
devel opnent of the instream flow recomendati ons.

VWhat we'd like to do the give a brief sunmary of
our testinony and using slides to aid in that process,
Dr. Li will give the initial portion, which constitutes
the field studies and the analysis. | will present the
portion on flow reconmendati ons.

MR BIRM NGHAM M. Del Piero?

HEARI NG OFFI CER DEL PI EROC.  Yes, M. Birni ngham

MR, BIRM NGHAM  The copies of the slides which we
are about to see, in fact, copies of all the
phot ographs that were submitted by the Departnent of
Fish and Ganme to Los Angel es Departnment of Water and
Power, were bl ack and white photocopi es of photographs,
and it's very difficult to discern anything in any of
it. And I'mwondering if we could get copies of the
slides or photos.

The Departnent of Fish and Ganme has subsequently
provided us with col or photocopies of the photographs
they're using, and they're nuch better. And if we
could get copies of those, we would appreciate it very
nmuch.

M5. CAHILL: We can do that.

MR THOVAS: Well, I'mresponsible for the budget
inthis project, and if you would pick specifically
somnet hing you need to find, we'd be happy to do so, but
we are not subject to the great deep pocket that Los
Angel es offers to sonme of the other wi tnesses, so we
pay out of our taxpayers' noney. So we would



appreciate you limting your cost to exactly --

MR BIRMNGHAM If | can explain the probleml
have.

HEARI NG OFFI CER DEL PIEROC. It's difficult to know

what you're | ooking for.

MR BIRM NGHAM  Sonetines it's very difficult to
know wi t hout | ooking at a photocopy. For instance,
yesterday, Dr. Stine put a slide up and that slide was
difficult to see. And now in review ng the color
phot ocopy that's been provided to us, we can see a |ot
nore detail. And | have sone questions |I'd |ike to ask
Dr. Stine about that slide. And | presunme |I'll have
that opportunity when Dr. Stine cones back.

| understand M. Thomas' budget constraint, but at
the sane tine, when |I'm|ooking at a black and white
phot ocopy of a photograph or a slide, it's very
difficult for ne to judge whether or not there's
somet hing that | should ask about in that photocopy.

M5. CAHILL: | --

HEARI NG OFFI CER DEL PI ERO. Wait. Wait. Wit.
Vait., Wit. Wait. Wait. M. Thonmas?

MR, THOVAS: Just ask hi mwhatever he needs.

MR BIRMNGHAM | need it all.

M. CAHILL: In fact, to accommopdate things, Tom
if you have your black and whites, we have one set of
col or Xeroxes here that we will provide so that you can
have them at counsel table and have them for cross,
except they're nunbered, well, yours are nunbered.

Liz, you don't have a black and white nunbered

set?

HEARI NG OFFI CER DEL PIERO We'll do the best we
can. M. Thomas, you see if you can arrange to get a
full set of the copies made.

MS. CAHILL: Actually, Tom they'l
screen during the presentation. W wl
col or copies during your exani nation.

HEARI NG OFFI CER DEL PIERO Do we have duplication
capabilities?

MR SMTH:  Not col or.

HEARI NG OFFI CER DEL PIERC M. Thonas, let ne
suggest sonething. |If there's a real budgetary
probl em Dave Kennedy's got duplication capability,
okay?

MR, THOVAS: Dave Kennedy has the State Water
Proj ect.

HEARI NG OFFI CER DEL PIERO | understand that,
okay? If it necessitates nme calling the secretary of
resources to get a duplicate copy nade by the
Department of Water Resources, 1'll be happy to do
that. But | don't think I have to, but I'Il do it.

MR THOVAS: We'll do our best.

HEARI NG OFFI CER DEL PI ERC Now.

Q BY Ms. CAHI LL: Dr. Li, would you pl ease begin?
A BY DR LI: The Rush Creek instreamfl ow

be on the

I
| lend you the

i nvestigation was conducted in the sumrer of 1987.
Now, instreamflow investigations prior to this ting,
fromny perspective, suffered fromone weakness, and



t hat weakness was experinental bias. Therefore, when
Beak was awarded the Rush Creek instreamfl ow
i nvestigation, we decided to control that bias by using
a two-stage, stratified, random sanpling, experinenta
design. That design selected reaches of the stream and
habi tat types within those reaches to sanple.

The basis for the sanmpling was based upon a
conpil ation of habitat types identified nunerically,
then random y sel ected using random nunber tables. And
this greatly facilitated argunents on the streamin
terns of which habitat types would be -- would be used
for the sanpling.

Wth any instreamfl ow i nvestigation, we have a

scopi ng neeting that was conducted in -- let's see.
This was conducted in Lee Vining where all the -- al
the interested parties listed here on this -- can we

have nunbers for these slides?

Q No. This is -- just read off who it was that
partici pated.

Q On this slide is Departnment of Fish and Game, Los
Angel es Departnment of Water and Power, Beak

Consul tants, |ncorporated, EA Engineering, U S. Forest

Service, U S. Fish and Wldlife Service, Mno Lake
Conmittee, and Cal Trout. At this neeting, our study
design was presented, and we accepted input fromthese
parties.

Next slide. This is the study area for the study
in 1987 begi nning at Mono Gate One and goi ng down to
the county road consisting of six separate reaches.

Next slide, please. This is a photograph of Mno
Gate One. It is the structure by which Rush Creek
receives water from Grant Reservoir.

Next slide.

Q That was DFG 73. And the next slide is DFG 747
A DFG 74 is a slide of the return ditch, Reach One.
It's a -- it's an artificial channel that delivers
water from Mono Gate One to Rush Creek.

Next slide, please.

Q Next slide is DFG 75.

A This is Reach Two. It is characterized by stil
havi ng an existing riparian canopy, having relatively
steep but stable banks with a noderate grading.

Next slide, please.

Q DFG 76.

A Reach Three extends from Reach Two -- we call
Reach Two "The Gorge" because it seened to be a
canyon. And this extends from The Gorge to The

Narrows. That is noderate gradient reach that, at this
flowin the sunmer of 1987 with the flow of 19 cfs, had
relatively little riparian vegetation

Next slide, please.

Q DFG 77.
A This is The Narrows. It's that great big notch of
rock down at Rush Creek. It's a relatively short reach

of something like 300 feet or so, fairly steep

characterized by deep-pl unge pools and steep cascades.
Next slide, please.

Q DFG 78.



A This is -- this is Reach Five, what everybody has
been calling The Bottom Lands or The Meadows, and as
you can see back in 1987, it didn't have nmuch riparian
veget ati on.

Next slide, please.

Q DFG 79.
A Reach Five is between The Narrows to what's been
call ed The Ford.

This is Reach Six. It is our downstreant nost
reach. It extends from The Ford to the county road

and, as you can see, it wasn't much of a stream back
t hen.

Next slide. W start our investigation with
aquatic habitat delineation. The purposes of the

delineation is to define the sanpling universe that we
use for the stratified sanpling procedure. Using
habi t at mappi ng, biol ogi sts wal k al ong the stream
identify the habitat types, neasure its thalweg |ength,
and conpile that so that we can determ ne the
habi t at -t ype conposition and representation w thin each
reach. Next slide.

MR, CANADAY: M. Li, can you spell thal weg,
pl ease?

DR LI: Thalweg, T-HAL-WE-G
Q BY M5. CAHI LL: And you might define it as well.
A BY DR LI: It's the deepest thread al ong the stream
cour se.

MR HERRERA: Ms. Cahill that's 20 m nutes.

M5. CAHI LL: M. Del Piero, | would apply for an
additional 20 minutes at this tine.

HEARI NG OFFI CER DEL PI ERO. G anted.

DR LlI: Here's the guys on the stream back in '87
measuring it with a open-reel tape.

Next slide. The guy in the blue cap with the
Dodgers hat on was M. Chri stophel
QBY M. CAHILL: The last slide was DFG 80 and the
next one is DFG 81
A These are the kinds of habitat types that we were
identifying during the course of this survey. This is

riffle. It's characterized by being relatively shall ow
with turbulent water surface and generally fairly fast
wat er vel ocities.

Next slide. This is a run. Runs are
characterized as being relatively deep habitats with
nmovi ng water but the water surface elevation is fairly
stabl e and not droppi ng.

Q This is DFG 82.

A Next slide, please.

Q DFG 83.

A This is a picture of a pool. Pools are sinply
deep aquatic habitats, relatively slow water velocity,
relatively tranquil water surfaces, generally
controll ed by sonme structure that controls where the
wat er surface is.

Next slide, please.

Q DFG 84.
A This is an exanple of the infanobus Rock Gardens.
They' re characterized by having | arge boul der el enents,



pondi ng behi nd those boul der elenments in a diverse

water flow pattern around those -- around those rocks.
Next slide, please. This hydrology is an

i nportant el enment of an IFIMstudy. There were two

conponents in the Rush Creek study. The first to take

nmeasurenents to determ ne whether the streamis gaining

or losing streamflow as it flows downstream So you
have an idea of how nuch you're losing as it traverses
and al so whet her that pattern changed from season to
season.

The second portion of the hydrol ogy conmponent is
an exam nation of the hydrol ogical record.

Now, these elenents were devel oped for the Rush
Creek study by Peter Vorster.

Next slide. Here's the -- a representation of the
hydr ol ogi cal record from 1937 to 1987 expressi ng nean
monthly flows, and you can see that the bul k of the

water is -- goes down the stream between May and July
and then it recedes to a lower |evel the remainder of
t he year.

Q This is a color version of Figure 8 in DFG 52.
A Next slide, please. Habitat discharge
relationships is the core of the Rush Creek study. W
randomy selected 51 sanpling sites that was neasured
using 78 transects. The selection of the sanpling
sites and transects was open to all parties and
personnel from Los Angel es Departnent of Water and
Power that represent us participated in that.

Next slide please. W collected streamflow at
four different streamflow |l evels; 100 cfs, 60 cfs, 19
cfs, and about 13 cfs during the sunmer.

MR BIRM NGHAM  Excuse ne, Dr. Li. Can | ask,
who i s that good-1ooking man standing in the niddle of
t he phot ograph?

DR LlI: He's not quite in the mddle. He's sort
of a rightist, as we know.

This is Gary Snmith and this is David Christophel
standi ng behind the auto level, and that's Law ence of
Loom s, Stacy Li sitting here doi ng sonething.

(Laughter.)

HEARI NG OFFI CER DEL PI ERC.  CObvi ously, you
couldn't identify them because of the quality of the
phot ograph; is that it?

M. CAHILL: It's because of the light in the
room This is DFG 87.

HEARI NG OFFI CER DEL PI ERO  That explains it.

M5. CAHILL: And the fish which I didn't even see
was DFG --

DR LlI: | don't think we've gotten to the fish
yet.

MR DODGE: It looks to nme like M. Birm ngham
wi || have greater problens than just having a black and
white copy of that one.

HEARI NG OFFI CER DEL PIERG It's because we
haven't gotten it dark enough in here yet. |If we cover
all of watch faces, we probably could get it dark

enough.



DR Ll: That field data is collected by
stringing, essentially, a tape across the streans and
measuring depth, velocity at nost of the flows, water
surface el evation, a nmeasurenment called "stage of zero
flow, " which is a neasurenent of the downstream
hydraul i c control

HEARI NG OFFI CER DEL PI ERO. Doctor, they told us
you could even watch the slides and talk at the sanme
tinme. This is a test.

DR LlI: Yes, it is.

Next slide, please. And after the data's
col l ected, the nodel is calibrated to those neasurenent
flows and wei ghted usabl e area stream di scharge
rel ati onships are --

HEARI NG OFFI CER DEL PI ERO. M. Birm nghan? G ab
Scott. Make himsit down and |l et go of the Iight
switch. That's fine.

(Laughter.)

MR STEIN L.A DW' s expert had the lights on in
the front of the roomwhere the slides were and the
lights off in the back of the roomwhere they weren't.

MR DODGE: | believe that Dr. Stine has arrived.

(Laughter.)
HEARI NG OFFI CER DEL PIERO. Really? | hadn't

noti ced.

(Laughter.)
Q BY M5. CAHILL: This is Figure 21 from DFG 52.
A BY DR LI: Anyway, you devel op rel ationships for
four life stages of brown trout; spawni ng, adult,
juvenile, and fry.

Next slide. Fish resources. W also collected
i nformati on of fish species and their popul ati ona
characteristics in 1987.

Next slide, please. Here we go again. Gry's
playing DW Giffith (phonetic) here and phot ographi ng
us. This is David Christophel applying the electric
field to the fish, and that's how you catch fish, you
estimate nunmbers of fish within a confined part of the
stream It's blocked off by nets to preclude novenent
of fish in or out of these sections, and based upon a
renoval pattern, fish abundance is estimated.

Q This is DFG 85.

A Next slide, please. This is a picture of one of
the larger fish that was caught in 1987. This fish was
about 14 and a half inches long, as | recall.

Q DFG 86.

A Next slide, please. Effluvial geonorphol ogy was
an inportant conponent in the Rush Creek study and

Dr. Kondol f was responsible for those el enents.

Next slide, please. Water tenperature nodeling is
an inportant conponent, particularly in Rush Creek

Next slide, please. W neasured water
tenperatures at four locations in Rush Creek. Station
One is right at Mono Gate One where the water cones out
of the lake. Station Two is at A d H ghway 395
Station Three is at The Narrows, and Station Four is at
The Ford.

The -- what you see with this, in brief, is very



smal |l fluctuations of daily water tenperatures at
Station One increasing downstream and | wll point out
that in -- at Station Three and at Station Four, water
tenper atures exceeded 80 degrees with flow of 19
second-feet in August. 80 degrees is sort of a

rul e-of -thunb tenperature that is indicating that water
tenperatures may be too high for trout popul ations.

Q Dr. Li, you may have m sspoke and you said August,
but I think you pointed at July. Can you clarify that,
pl ease?

A | msspoke. It is in July. July and August tend
to be the highest water tenperature tines for our
regi on of the country.

Q And this is Figure 42 in DFG 52.

A Next slide, please. W made assessnents of
riparian vegetation, and now we're comng to instream

flow recommendati ons. And David will run you through

t hose.

A BY MR CHRISTOPHEL: Dr. Li has just gone through and
descri bed the various study conponents that were part
of the instreamflow investigation and, to one extent
or another, each of those studies was used in the

devel opnent of the instream flow recomendati ons.

Before |I begin, though, 1'd like to repeat our
obj ective because | think it's inmportant in the
under st andi ng of why we approached this the way that we
did. Qur objective was to identify a flowregine in
Rush Creek that would maintain brown trout habitat
that was within the context of the channel as it
exi sted in 1987 and consideration of the flows
uni mpai red by diversions at G ant Lake

MR BIRM NGHAM  Coul d the Reporter mark that
pl ease?

MR, CHRI STOPHEL: W approached that objective
based on a goal of maintaining the nmedian habitat |evel
of Rush Creek that would occur in the absence of
di versions. The nedian habitat is sinply the anmount of
habitat that is there at |least half of the tinme. It's
al so the habitat |evel about which habitat val ues
fl uctuate.

W al so devel oped the flow reconmendations in

consi derati on of hydrol ogic conditions and, as you' ve
heard, we devel oped our flows for dry, normal, and wet
condi tions.

W obt ai ned the nedi an habitat val ues froma
habi tat duration analysis -- and could | have the first
slide? These values for weighted usable area were
tabul ated then for each brown trout life stage, for
each nmonth, and for each hydrol ogic condition. From
t hose nedi an habitat val ues, then, we identified the
flow | evel --

MR Bl RM NGHAM  Excuse nme. | wonder if you could
possi bly go to the other side of the screen

MR THOVAS: | would rather block counsel for L.A
t han the Board nenber.

MR BIRMNGHAM | didn't nean to request --

HEARI NG OFFI CER DEL PIERO W can see just fine.
Stay right where you are. Al of us can see just



fine.

MR, CHRI STOPHEL: Ckay. Well, | prefer to speak
to you, too, but -- we identified the flow levels --

HEARI NG OFFI CER DEL PIERO If you speak into the
m crophone, we'll be happy. kay?

MR CHRI STOPHEL: -- the flow levels that were
associ ated with those nedi an val ues; in other words,
those are the flows that woul d produce those nedian

values in the stream Those flow |l evels were obtained
fromthe habitat discharge relationship that Dr. Li had
indicated earlier. As an exanmple -- if | could have
the next slide, please.

M5. FORSTER If you stand at the corner of the
podium | think we can see.

MR, CHRI STOPHEL: For exanple, in Septenber under
dry conditions, the nedian habitat value was 180, 493
square feet.

Next slide, please. Fromthe habitat discharge
rel ati onship, then, that flow or that habitat anmpunt
corresponded to a flow of 39.6 cfs. Those flows, then,
associ ated with the nedi an habitat val ues, were the
basis for our flow recomendations -- can we have the
next slide, please? -- which are indicated in the
white. Those white nunbers, then, are the flows
associ ated with the nedi an habitat values for each of
t hose nont hs and under each hydrol ogi c condition

W al so considered the results of the other
i nvestigations in an effort to adjust those
accordingly. One of the considerations that we nade
was for water tenperature and, based on our water
tenperature nodeling, we found that for the flows that
that we were recommendi ng based on nedi an habit at
val ues, water tenperature would not be a concern hence,

wat er tenperature was not used to adjust those flows
any further.

W al so considered the studies on effluvial
geonor phol ogy and specifically, the sedinent transport
nodel . Fromthat nodeling, we found that spawning
gravel in Rush Creek, particularly in Reaches Two and
Three, becane nobile at flows of 60 cfs and greater
Qur concern was that if spawni ng gravel was bl ocked by
Grant Dam that continued or sustained flows greater
than 60 cfs woul d adversely influence spawni ng habit at
in Rush Creek. What we did to avoid that was to limt
our flow recomendations, our nonthly flow
reconmendations, to 60 cfs. And those nonths where we
made t hose adjustnments are indicated in the green

W al so nade adj ustnents during the -- excuse ne,
t he spawni ng peri od, Novenber and Decenber. Based on
t he nmedi an habitat values that were generated and the
flows that corresponded to those, we noticed that under
all hydrol ogic conditions, the flows during Decenber
were | ess than the flows that occurred during
November. Qur concern was that eggs deposited in the
gravel during Novenmber may be adversely influenced by
flow reductions in the follow ng nmonth, in Decenber.
VWhat we did in that situation to avoid that potenti al
problemis to take the average of the two nonths and



apply that average flow |l evel to both nonths.

A final consideration was nmade during dry
hydrol ogi ¢ conditions. During August, Cctober, and
March, the flow I evels that were associated with those
nmont hs were considerably different than the fl ows that
occurred in the nonths preceding and follow ng. To
provide a snmoother flow transition fromnonth to nonth
we took the average of the preceding nonth and the
followi ng nonth and applied that value to the nonth in
qguestion. For example, in March, based on nedi an
habitat, the flow that we woul d recommend woul d be 52
cfs. But, to snooth the transition, we took the
average of the 32 cfs in February and 35 cfs in Apri
and used a value of 34 cfs during that nmonth. These
flows, then, as adjusted, served as the basis or served
as our instreamflow reconmendati ons to the Depart nent
of Fish and Gane, and they are the flows that appeared
in our report.

Subsequent to that report, and in consideration of
t he gravel repleni shment programthat was going on, the
California Departnent of Fish and Ganme renpved the
restriction that we had i nposed, the 60 cfs cap, and
returned the nunbers back to what we woul d have
recomended i f spawni ng gravel considerations had not
been an i ssue.

May | have the next slide, please? These flows,
then, are the final recomendati ons nmade by the
Department of Fish and Gane.

And that concludes ny testinony.

Q BY M5. CAHI LL: Those final flows, by the way, are in
an addendum t hat should be in the begi nning of
everyone's copy of the Rush Creek report. And if they
are not, let us know, and we will attach one. Those
nunbers are also found in the testinmony of Gary Smith.

Thank you, M. Chri stophel

Dr. Li, would you now basically explain the Lee
Vining | FIMstudy? And | think we can have |ights.

A BY DR LI: Aquatic Systenms Research was awarded the
Lee Vining Creek study in 1990 and not surprisingly, |
guess, the thought pattern that was devel oped in the
Rush Creek study was conti nued and el aborated upon in
the Lee Vining Creek study.

It also is a two-stage stratified, random sanpling
design by reach and by habitat type. The habitat types
wer e defined through inproved nethods of habitat
delineation. There was a conponent of hydrol ogy that
studi ed the sane conponents as the Rush Creek study in
terns of determining the stream gains and | osses and
exam nation of the hydrol ogical record. And there are
a variety of other conplenentary studies that were --

t hat were perforned.
But to cut to the quick with this --

Q If you want to take down the fish --
MS. FORSTER: Ch, no.
M5. CAHILL: | don't want to risk our borrowed

fish being hurt.
HEARI NG OFFI CER DEL Pl ERO.  Who does the fish



bel ong to?

MR, LI: The fish belongs to Ken Rockel
(phonetic), Bridgeport Hardware Store up there.

HEARI NG OFFI CER DEL PIERO M nine year old
didn't believe you, did he?

DR LlI: What he said was he caught one that big,
but you didn't.

HEARI NG OFFI CER DEL PIERC. He did. It was a
sal non, though. He didn't tell you it was out in the
m ddl e of Monterey Bay.

DR Ll: The flow data for Lee Vining were
collected at three separate flows, about 50, about 35,
and about 3 cfs. Tom Payne did final calibration of
the nodel to make sure that they were calibrated, and
fromthat we get weighted usable area di scharge
rel ationships for life stages of brown trout, spawning,
adult, juvenile and fry.

| ampointing to a blowp of Figure 16 from DFG

54. 1'mgoing to be witing on an easel here, and I
want to provide the Board ny thought process for
devel oping the flows for Lee Vining Creek.

Fish and Gane -- there are two target |ife stages
used to develop the instreamflow schedule. Adults,
and this life stage was under consideration from April
t hrough Septenber, and spawni ng, which occurs between
Cct ober and March. The period from Cctober to March
covers not only the period when the fish are actively
spawni ng, but al so takes into consideration the
i ncubati on environnent of the devel opi ng enbryos in the
gravel s.

The goal for our study was to mnmic the natural
hydr ograph, so we devel oped our reconmendations bases
upon water years, dry, nornal.

MR HERRERA: Ms. Cahill, that's 20 m nutes.

M. CAHI LL: M. Del Piero, | would apply for an
addi tional 20 m nutes.

HEARI NG OFFI CER DEL PIERC. G ven the nature of
the panel, it's granted. | think that will be the | ast
20 m nutes.

VR BI RM NGHAM  Excuse ne, M. Del Piero, there
are a nunber of witnesses here, and it is a subject
which is of inportance, and the Departnment of Water and
Power woul d have no objection if Ms. Cahill got

additional time beyond this 20 m nutes. There are a
nunber of other w tnesses on the panel.

HEARI NG OFFI CER DEL PIERC. | understand. | also
understand that this is a summary of witten
testi nmony.

M. CAHI LL: In fact, both M. Payne and
M. Vorster will sinply identify their testinony.

HEARI NG OFFI CER DEL PI ERO. That's fine.

DR LlI: So since we're to mimc the natural
hydr ograph, we recommend 80 percent of the neasured
wei ghted usable area in dry years. This 80 percent
seens to be reasonable. Dr. Hardy identified that as a
reasonabl e | evel to recommend.

90 percent in -- 90 percent of maxi num nmeasured in
normal years, and 100 percent in wet years when there



i s enough water for -- to conpletely satisfy the fish
but also to allow diversions, too.

QBY Ms. CAHI LL: Dr. Li, would you clarify, too, those
are percentages of habitat rather than percentages of
flow, is that correct?

A That's correct. Now, initially, | thought an 80-,
90-, and 100-percent schedul e woul d be adequate for the
spawni ng period. But as it turns out, 80 percent of

t he maxi mum fl ow for spawni ng woul d only support

sonmet hing |like 60 percent of the adult habitat, and

since we have to balance for |life stages, we increase
this to 90 percent, which accounted -- which would
support approximately 70 percent of the adult habitat.
And | made a simlar adjustnment for nornmal years and
increased this to 100 percent, which supported
approxi mately 80 percent of the adult habitat in normal
years.

There were other -- so, if we go through this --
if we go through this process in using one of the nore
easy ones to denonstrate, 100 percent in the wet year

you go to the adults, conmes to -- the highest nmeasure
conmes down to about 95 cfs. And that applies to the
wet period for the adults. |In addition to these -- the

schedul e, there are provisions in nornmal years for a
t hree-day flushing fl ow of 160 second-feet during the
runof f period. And during wet years, there would be a
channel mai ntenance flow of 160 second-feet for 30 days
in the wet years. These recomendati ons are based upon
the recommended flow or the natural flow, whichever is
| ess.

That ends ny testinony for Lee Vining.
Q Thank you, Dr. Li.

M. Payne, would you pl ease state your nane and
spell it for the record?
A BY MR PAYNE: M name is Thomas R Payne, P-A-Y-NE

Q And have you had the opportunity to revi ew DFG
Exhi bit 15?

Yes, | have.

And is that a -- would you, please, in that -- is
hat a copy of the testinony you' ve submitted?

Yes, it is.

And could you tell us what nunber should be
inserted as the DFG report numnbers?

A This was prepared prior to the assignnent of these
nunbers, and in Paragraph Nunber 3, that should state
"Exhi bits DFG 54 and DFG 55."

Q And with that correction, is this a true and
correct copy of your testinony?

A Yes, it is.

Q And have you revi ewed DFG Exhibit 167

A Yes, | have.

Q And is that a true and correct statenment of your
qualifications?
Q

o>

A Yes.

Whul d you briefly review your qualifications for
us?
A | have a bachelors and a nmasters degree in

fisheries biology fromHunbol dt State University. The
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bul k of my experience since graduation has been at two
j obs; one about eight years with the U S. Fish and

Wldlife Service as a fisheries and fish and wildlife
bi ol ogi st, and for the past 11 years, | have been a
principal of Thomas R Payne and Associ ates, a
fisheries consulting firmthat specializes in instream
fl ow studies.
Q Could you very briefly, just in a sentence or two,
tell us what your role was in the Lee Vining Creek
st udy?
A Thomas R Payne and Associ ates was a subcontract or
to Aquatic Systens Research, and we participated in the
field data collection for Lee Vining Creek study and
performed the hydraulic calibration of the nodel for
the Lee Vining study.
Q Thank you.

If we could nmark Dr. Li's last exhibit before we
forget, DFG 163.

M. Vorster, let me come to you next. Wuld you
pl ease state your nane and spell it for the record?
A BY MR VORSTER: M nane is Peter Vorster. That's V,
as in Victor, ORST-E-R
Q M. Vorster, have you had the opportunity to
revi ew DFG Exhi bit 13?

Yes, | have.

Is that an accurate copy of your testinony?
Yes, it is.

Do you have any corrections to nake?

No, | do not.

And of you revi ewed DFG 147

Yes, | have.

Is that a statenment your qualifications?

At the time | prepared this, it was.

Do you have corrections to make?

No. Just minor additions since that tine.

Is it basically true and accurate?

Yes, it is.

Could you briefly sunmarize your qualifications as
they relate to the work you did here, if that nmakes a
di fference.

OrPOoO>O0>PO0>O0>0 >POP

A Yes. 1've been investigating the hydrol ogy of the
Mono Basin since about 1978 and intensively since
1979. | did ny master's thesis on the water bal ance of

the Mono Basin, and | have been investigating the
hydr ol ogy continuously since 1979 and have worked on
the Rush Creek I FIMstudy, the Lee Vining Creek | FIM
study, and have provi ded expert witness testinony in
all the Mono Lake water rights cases. And I'malso a
menber of the restoration planning teamfor Rush and
Lee Vining Creek.

Q M. Vorster, what parts of the Rush and Lee Vining
Creek studies did you work on?

A I worked on the flow history of the two streans,
the water availability investigation as well as the
flood analysis for Lee Vining -- the Lee Vining Creek
st udy.

Q And are the results of your work accurately



reflected in the DFG reports that we've referred to
t oday?
A Yes, they are.
Q Thank you.
Dr. Kondol f, would you pl ease state your nanme and
spell it?
A BY DR KONDOLF: My nane is G Mathias Kondol f,
K-OND O L-F
Q Dr. Kondol f, have you had the opportunity to

revi ew DFG Exhibit 11?

A | have.

Q And is that a copy of your testinony?

A Yes, it is.

Q And do you have any corrections to make?

A Yes, | do. On Page 9, | have sone changes -- 1'I|

begin with the fifth Iine fromthe bottom of the
sentence, "For the purposes of flushing flows, a wet
year is defined as one with runoff whose exceedence
frequency is less than 34 percent, comma, a nornal year
with runoff with exceedence of 34 to 77 percent, comma,

and a dry year as one exceedence frequency over 67
percent, period."

Q And with that correction, is that a true and
accurate copy of your testinony?

A Yes.

Q And woul d you -- have you had an opportunity to
| ook at DFG Exhibit 12? And is that a copy of your
qualifications?

A Yes, it is.

Q And is it true and accurate?

A Yes, it is.

Q Have | al ready asked you to summari ze your
qualifications?

A Not yet.

Q Pl ease do

A | have a bachelor's degree in geol ogy from
Princeton University, a master's degree in earth
sciences fromUniversity of California at Santa Cruz,

and a Ph.D. in geography and environmental engineering
fromthe Johns Hopkins University. M dissertation
research concerned the spawning gravels of sal non and
trout.

| am presently an assistant professor of
environnental planning at University of California
Ber kel ey, where | teach courses in hydrol ogy for

pl anners, environmental geol ogy for planners, natura
factors in design, and restoration of rivers and
streams. My research concerns environmental river
managenent, and my focus is on managenment of gravel in
river systems including the effects of reservoirs and
instream gravel mning. This has included sone
research into flushing fl ow requirements on eastern
Sierra streans, the Trinity River, and | ooking at the
problemin a general way.

| was part of the Rush and Lee Vining Creek study
teans. For both those studies | conducted synoptic
flow studies along those channels. | also conducted a
hi stori cal geonorphic anal ysis of Lower Rush Creek and



an eval uati on of spawning gravel resources with Scott
Stine on Lee Vining Creek

Peter Vorster and | have witten several papers
about geonor phol ogy and hydrol ogy of streans in the
Mono Lake system
Q And, in fact, is DFG 94 a paper that you and Peter
Vorster wote on hydrol ogic studies for Lee Vining
Creek instream fl ow studi es?
A Right. | wouldn't call that a paper, but a
report.

MS. CAHILL: Could I inquire how nuch tinme we do
have?

MR, HERRERA: You have nine mnutes.

Q BY M5. CAHI LL: Dr. Kondolf, would you pl ease
sumari ze your testinony?

A Yes. Because the Rush Creek instreamflow report
did not include flushing fl ow recommendations, ny
direct testinony concerns flushing flows for Rush

Cr eek.

Flushing flows are controlled high-flow rel eases
fromreservoirs prescribed to mmc functions of
natural floods. Typically, the objectives can be
summari zed as sedi ment mai nt enance obj ectives, which
usual ly are to renove fine sedinents accunulated in
gravel and turning over gravel deposits to naintain a
| oose texture.

The ot her set of objectives would fall under what
I call channel maintenance, and bel ow | arge reservoirs,
this typically includes preventing vegetation
encroachment. Here on Rush Creek, | think the channe
mai nt enance objectives would largely be to pronote
channel narrow ng, devel opnment of a conpl ex bed
t opogr aphy, and deposition on devel opi ng fl ood pl anes.
So on Rush Creek, the objectives of flushing fl ows
should be to turn over the gravels and i nundate shal |l ow
flood planes permtting deposition within the riparian
veget ation establishing there, thus encouragi ng

buil ding of the flood plane. And by narrow ng the
channel and focusing sone of the power of the stream
t he expectation would be a nore conpl ex bed topography
woul d devel op.

I've recommended flushing fl ows of between 2 and
300 cubic feet per second. The duration of those,
have proposed, in wet years should be between 20 and 40
days, in normal years between 5 and 15 days, and no
flushing flows in dry years. | have defined the years
on the basis of exceedence probability of annual flow
So by taking the annual runoff for all years of record,
those can be ranked, and then we can identify flows at
the 33 percent exceedence |evel and the 67 percent
exceedence level. The top third of the flows then
woul d be considered the wet years. The mddle third
woul d be considered the normal. The bottomthird would
be considered the dry. And, in practice, the Apri
forecast of runoff fromthe Basin could be used to
i ndi cate where the flows fell.

And here |I'mrecomendi ng using the records of
actual flow at the damsite, and this includes the



effects of regulation by the Southern California Edison
projects higher in the basin. It could be argued that
natural runoff should be used, uninpaired by Edison

and that probably is how one would interpret the

testinmony of Dr. Beschta and Hanson, | believe, also
And that's really just a matter of argunent.

But 1've chosen to take the actual flows, since
those are the flow conditions that were present in the
streamin 1940

Many vari abl es are invol ved because the Rush Creek
system has been so profoundly altered. Hi storically,
Rush Creek occupied nmultiple channels, and there seens
to be general agreenent that these should be
rewatered. That certainly would be a consideration

And the need for ranmping has to be addressed.
Ranping is really nost inmportant on the recession |inb
of a high flow. Natural hydrographs commonly have a
steep rising linb and a nore gradual recession |inb.

If recession is unnaturally rapid and flows are sinply
shut off, it's possible to strand fish, and it's al so
possi ble to i nduce bank failure as saturated banks
drain and a positive poor pressure is devel oped.

The 10 percent ranping rate suggested by H Il and
others, which is a paper DFG 72, and | think al so
Darrell Wng has suggested this is reasonable. | would
regard this as a reasonabl e guideline for the recession
linb. The rising |inb could be nore rapid.

Based on inspection of nean daily flows but not a
systematic analysis of these rates of change, this 10

percent figure | ooks quite reasonable.

Sufficient uncertainty exists that any flushing
flow recommendation is really only a starting point. |
woul d recomend systematic, scientific nonitoring be
undertaken to evaluate the effectiveness of the
flushing flows. And in order to evaluate
ef fecti veness, you have to articul ate the objectives,
whi ch, again, | would say here would be gravel
nmobi | i zati on and mai nt enance of gravel quality,

i nundati on of point bars in other incipient flood
pl anes, and the devel opnent of a nore conpl ex bed
t opogr aphy.

I would argue that flushing flows be reconsidered
in five or ten years in |light of these observed
effects.

MS. CAHI LL: Thank you, Dr. Kondol f. Thank you
Gent | enen.

HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?

CROSS- EXAM NATI ON BY MR, Bl RM NGHAM
Q I'"d like to start with some questions about |FI M
generally. And this is directed to anybody on the
panel with the exception of M. Vorster

Is it correct that the basic premise of IFIMis
that nore habitat neans nore fish?

ABY MR SMTH | will take that. That's one of
the -- excuse ne, yes.
Q Now, as | understand the |IFIMstudies that were

conduct ed being presented by your testinony, and this



i ncludes for you, M. Smth, the Omens River IFIM the
studies tried to identify criteria that would establish

habitat to keep fish in good condition. |Is that
correct?
A ["msorry. Wuld you repeat that again?

Q Wel |, the basic purpose of the IFIMwas to
identify minimumflows to maintain habitat sufficient
to keep fish in good condition; is that right?

A The purpose of the investigations that we
conducted was to identify flow regi ne which woul d

mai ntain fish conditions in Rush and Lee Vining Creeks.
Q Now, what was the criteria used for the Rush Creek
IFIM? Was it 50 percent of the brown trout, adult
brown trout habitat?

A BY VR CHRISTOPHEL: No, it was not. It was the

medi an habitat value. Habitat expressed as weighted
usabl e area.

Q So it was not 50 percent of the brown trout
habi t at exceedence?

A It was the 50 percent exceedence value, which is
the sane as the nedi an val ue was.

Q Thank you.

And on -- on Lee Vining Creek, as | understand
Dr. Li's testinony, it was 80 percent of optimal
habitat condition generally; is that correct?
A BY DR LI: For dry years.
Excuse ne, M. Birm ngham the 80 percent of
maxi mum nmeasur ed wei ghted usable area for adults in dry
years, and that's for the period fromApril to
Sept enber .

And then for wet years it's 100 percent?

100 percent.

Nor mal years,it's 90 percent?

Yes, Sir.

And then for spawning periods, it's -- for normal

ears, it's 100 percent of the spawni ng habitat?
That's correct.
And 90 percent of --
Maxi mumin dry years.
You Gentlenmen will have to forgive ne because
normally I ama little bit better prepared when
cross-exam ne a panel, particularly a panel like this.
But we went here last night until nine o' clock, and it
reduced the anount of time | had to prepare.
apol ogi ze for that.

Now, as | understand your response to ny earlier
qguestion, M. Smth, about the basic premse of IFIM

OrOP>PSO>O0 >0

it was ny first question, IFIMis not related to fish
nunbers, but it's based on physical habitat?

ABY MR SMTH  Correct.

Q And it follows basically what M. Wng said

today. |If you create habitat, you' re going to protect
fish.
A If you create habitat, fish should respond

accordi ngly.

Q Now, did | understand, M. Li, that you stated
that -- excuse nme, Dr. Li. | beg your pardon. Dr. Li,
that the recomendati ons that you devel oped for Lee



Vining Creek were intended to minmic the natura
hydr ogr aph?

A In that we varied the recomendati on by wetness
with water year, yes. That would be runoff.
Q Is it correct that the mnimumflows that you have

reconmended for different nonths are in excess of the
flows that are actually present in Lee Vining Creek
during those nmonths?

A I think we're getting into an appl es-and- or anges
situation here. My | anplify on it?

Q Pl ease do

A If you take all the water years and sinply use
Table 12, what you're doing is you' re not accounting
for water availability. But if you stratify those data

by wet ness of water year, you'll get a difference, and
those differences are reflected in -- let me refer you
to Figures 65 through 67, Page 164 through 166 of DFG
Exhi bit 54. These figures have a representation of the
fl ow recommendati ons conpared with the 50 percent
exceedence flow by water year

Wll, let's take a | ook at Figure 65.
Yes, Sir.

And focus on the nonth of Cctober
Yes, Sir.

65 is the dry year recommendation; is that
orrect?

65 --

Figure 65 is a --

Yes. Dry hydrol ogic conditions.

Thank you.

Now, | ooking at Figure 65, in Cctober, the
reconmended streamflow is 25 cfs; is that correct?

A That's correct.

Q And is it correct that the streamflow in Cctober
the | ong-term average --

A 50 percent. The nedian.

Q 50 percent of the medi an?

A 50 percent exceedence.

Q 50 percent exceedence. |In other words, 50 percent
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of the time --

A Hal f the time you' re going to have flows greater
and half the tinme you're going to have flows | ower.

Q So half of the tine in Lee Vining Creek during a
dry year, the way you' ve defined a dry year, half the
time you' re going to have flows that are are | ower than
t he proposed m ni mum nunber fl ow?

In which case, we will accept natural flow.

So your answer to my question was yes?

Yes.

Let's look at 66. 66 is the graph for normal
years; is that correct?

A That's correct.

Q And the -- again, let's ook at the nonth of

Cct ober. Now, during normal years in the nonth of
Cctober, half of the time there is going to be |ess
water in the streamthan you have proposed as a m ni mum
fl ow?

A That's correct.



Q And the sane is true for the nonths of August,

Sept enber, Novenber, Decenber, January, February, and
March. Is that right?

A That's correct.

QBY MR SMTH M. Birmngham nmay | add sonething to
Dr. Li's response?

Q If it's necessary in order to respond my question
pl ease do
A Thank you. Sonething shoul d be pointed out here.
The stream fl ow recommendations in the Lee Vining Creek
study are the flows included in -- on the -- what's
that table -- I"'msorry. | can't see it fromhere --
Table 35 in the report, or the flow, the natural flow,
if you will, whichever is less. The natural flowin
this case is defined as the flow that reaches L. A
DW' s diversion facility. So, in the cases -- in the
nmont hs and wat er year-types that you' ve inquired about,
the actual flow that would be going down Lee Vining
Creek is the flow that's denonstrated -- excuse ne,
that's denonstrated in, we'll say, Figure 65 here by
the squared line -- the squared synbols on the figure.
It's not actually Fish and Gane's recommendations. It
woul d be the natural flow Again, natural defined as I
previously defined it.
Q So if | understand what you just said, M. Smth
and | |look at Table 66, what you're telling me is that
during normal years, and during 50 percent of the tine
during those -- let ne restate the question. This is
real ly ambi guous. What | said was really anbi guous.
VWhat you're telling nme is that for the nonths of
August, Septenber, October, Novenber, Decenber,

January, February, and March, 50 percent of the tine,
all of the water that is in the streamis required to
keep fish in good condition

A First off, | believe you were referring to the
Figure 66 rather than Table 66.

Q Fi gure 66.

A Why just so the record will be clear. And if | --
let me restate your question just to make sure
understand it. In the nonths of August, Septenber,

Cct ober, Novenber, Decenber, January, February,

March -- and did you include April?

Q No, | didn't. But you're right, | should have

A And April. What is the question regarding those
nont hs?

Q 50 percent of the tinme, all of the water that's in
the streamis required -- at |east 50 percent of the
time, all of the water that is in the streamis
required to keep fish in good condition

A Is to maintain the habitat to keep fish in good
condi tion.
Q Now, as | understand it, these flows are the

actual flows that cone into the diversion facilities of
DWP; is that correct?
A That's correct.

These are not the natural flows, are they?

A Lee Vining Creek is not a natural systemat this



time.

Q So these flows are not the natural flows?

A These are -- these are the flows that are inpaired
by SCD operati ons.

Q So using the common understandi ng of "natural,”
these are not the natural flows?

A That's correct.
Q Now, this is a question that | mght have to
direct to M. Vorster, and | hate to but, M. Vorster

you're free to junp in here if it's necessary to answer
t he questi on.

Isn't it correct that the natural flows are
actually less than the inpaired flows that are coning
into the DWP diversion facilities during nmany periods?
A BY MR VORSTER: During the fall and w nter nonths,
the effect of the upstreamreservoirs operated by SCE
is to augnment the flow that would occur naturally in
the stream Not all the tine, but conmonly.

Q So your answer to my question is yes?
A Yes.
Q Thank you.

So during -- during the fall and wi nter nonths,
the natural flowis less than the flow depicted in
these charts or these figures, generally?

MR, DODGE: (bjection. It misstates M. Vorster's
testinmony, as | heard it. | heard himsay "winter."

MR BIRMNGHAM | believe M. Vorster said fal
and wi nter. Per haps we could ask the -- we'll just
ask him Was it fall and winter, M. Vorster?

MR VORSTER: | believe | said fall and wi nter,
and | believe you' re using the word "natural™ nowin a

very strict sense. W' ve now heard "natural” used in
several different ways, so --
QBY MR BIRMNGHAM Let nme tell you the way |I'musing
it so we can make sure that the record' s clear
"Natural” means uninpaired by man. 1Is that a comon
under st andi ng of the word "natural "?
A That's the way we're now using it.
Q Is that the way you were interpreting ny use of
the term"natural"™ when you answered ny question?
A Yes.
Q Now, was there a draft copy of this report?
think this is Departnment of Fish and Gane 54, is that
correct, Ms. Cahill? It is the Lee Vining Creek?

M5. CAHILL: Yes. The final is DFG 54.
QBY MR BIRMNGHAM The final. Ws there a draft

report of this circul ated?

A BY DR LI: There were several drafts, unfortunately.
Q | don't knowif all of you were in the roomat the
time, but I know, M. Smth, you were when Dr. Hardy
was testifying and M. Hanson was testifying. |Is

that -- were you present then?

A | was present through sone of their testinony. |
amnot sure | was here through all of their testinony.

Q And you heard Ms. Cahill or M. Thomas ask

Dr. Hardy and M. Hanson whether or not it was correct
that they had based their recommendations to the State
Wat er Resources Control Board on a draft version of



Department of Fish and Ganme Exhibit 547

A | believe that question was asked.

Q And the question -- well, forget that. Excuse ne,
Sir. |1've forgotten your nane. 1Is it M. Payne? 1Is
that right?

A BY MR PAYNE: M. Payne.

Q M. Payne, you had submitted sone witten

testinmony that was signed in Septenber of 1993 to the
State Water Resources Control Board; is that right?
A | don't have that in front of me at this point,
but | believe that's when | prepared nmy witten
testinmony, and that is the DFG exhibit.

Q And it's DFG Exhibit 15?

A As | recall, yes.

Q Let's make sure. | want to nake sure |'ve got
this correct. DFG Exhibit 15.

It was necessary for you to fill in some bl anks
when you testified about this today; is that right,
M. Payne?

A Yes.
Q And that was -- you needed to fill in the final

Department of Fish and Ganme report numbers with respect
to DFG 54 and 55; is that right?

MS. CAHI LL: Objection. That does misstate the
testinmony. The testinmony does not effect the stream
eval uation report nunber, but only the exhibit nunber
for this proceeding.

HEARI NG OFFI CER DEL PI ERO. M. Birm nghan?

MR BIRMNGHAM [|'mnot suggesting that it

effects the evaluation. [I'll just ask you in a
strai ghtforward fashi on.
Q BY MR BIRM NGHAM  When you prepared your testinony,
you didn't know what the Departnent of Fish and Gane
report nunmber was for DFG 547

M5. CAHILL: Exhibit.

Q BY MR BIRM NGHAM  Exhi bit 54?

A BY VR PAYNE: | did not know the exhibit nunber at
that tinme.

Q This report was finalized, DFG 54 was finalized in
July and was distributed in August; is that correct,

M. Smth?

A BY VR SMTH | would have to | ook at the
department's correspondence on that and confirmthose
days.
Q ' mshowi ng you a docunent that appears to be an
August 12, 1993, nmenmorandumto interested parties.
A This is where -- one of the transmittal letters
sendi ng the docunents to interested parties --
Q Excuse ne, M. Smith. There's no question
pending. What I'd like to ask you is |ooking at the
docunent that | have just handed you, does it refresh
your recollection as to when the Departnent of Fish and
Gane distributed DFG Exhibit 54 to the parties?
A | believe there are two transmttal letters
regarding the report.

HEARI NG OFFI CER DEL PIERO. M. Snith, you're not
bei ng responsive to the question.

MR SMTH I'mtrying to be responsive,



M. Del Piero.

HEARI NG OFFI CER DEL PIERO The questi on he asked
was did seeing that refresh your nmenory as to when the
docunent was rel eased? Not anything else. Just did it
refresh your menory?

MR SMTH Partially.

QBY MR BIRMNGHAM Is it correct that DFG 54 was
circulated to the parties in August of 1993, M. Smth?

ABY MR SMTH | believe, and this is where -- why |
have said partial. There was al so another --

Q M. Smith, if you don't know, an "I don't know' is
perfectly acceptable, and we would prefer to have that
rat her than your specul ating, seriously.

A I"mnot speculating. I'mtrying to explain why I
can't answer your question definitely. | believe it
was early August, but there was another cover letter to
M. Anton (phonetic) at the board. And | cannot
renenber how many people were included on that cc list,

and | can't -- and | don't recall if that's the exactly
the sane day that the interested party letter was

pr epar ed.

Q Now, with respect to the draft report. Between
the tine -- let nme ask you this. After preparation of
the draft report, did you do any additional in-stream
study? Now, |I'mtalking about the draft that -- of the

Lee Vining Creek stream evaluation report. After that
was prepared --
A BY DR LI: No.
Q Dr. Li?
A Dr. Li. No.
MR, DODGE: Excuse nme, M. Chairman, I'msorry to
interrupt, M. Birm ngham | have an obligation
el sewhere, and | would request to be dropped down in

the cross-exam nation order if you get to me tonight.

HEARI NG OFFI CER DEL PIERO |I'mnot going to get
to you tonight. W' re going to go another ten m nutes
and then M. Birmnghamw || start up again tonorrow
morning at 8:30. GCkay? | assune you weren't going to
be done in ten mnutes, M. Birm nghanf

MR BIRMNGHAM That's a pretty safe assunption.

MR, HERRERA: Two and a half mnutes remaining in
the first 20.

MR BIRMNGHAM ['Il make an application for an
addi tional .

HEARI NG OFFI CER DEL PIERO It's granted, and we
will end this at 20 minutes to the hour.

MR, BIRM NGHAM  Thank you very much.
Q BY MR BIRM NGHAM Between the tine the draft was

circulated -- the draft report was circul ated, wasn't
it, Dr. Li?

A BY DR LI: that's ny understanding.

Q Between the tinme the draft report was circul ated

and the final report was circul ated, did you prepare
any additional hydraulic sinulations?

A | did not do any hydraulic sinulations that were
included in this final report, but I was playing around
wi th ny data.

Q Did you change the met hodol ogy in which -- the



met hodol ogy -- the way in which you cal cul ated the
wei ght ed usabl e area?
A I"msorry. | drifted. Can you repeat that?

Q Certainly. Between the time the draft report was
circulated and the final report was circulated, did you
change t he net hodol ogy by which you cal cul ated the

wei ght usabl e area?

A No.

Q Now, when -- is it correct that if | were to
conpare the --

A Ch, | msspoke. Yes, | did.

Q How di d you change the nethod -- nethodol ogy by
whi ch you cal cul ated wei ghted usabl e area?

A The reason why | got confused was strictly
speaking, | did not change the nmethod, but | -- in the
initial draft | did the sin of omtting data.

Q Can you identify for nme, please, the data that are
in the final report which are not in the --

A The data that is in the final report are all the
data that were collected and conpil ed.

Q VWi ch data did you exclude in the draft report?

A | omtted Reach Three.

Q You are say in the "draft report,”™ Dr. Li, excuse
me. I'msorry. Were you conferring?

A Tom there is a confusion here. Are you referring

strictly to -- perhaps it would be better for you to
repeat the question so that I'mclear on what you're
aski ng.

Q Between the tinme you circulated the draft and the
time you circulated the final report that has now been
identified at Departnent of Fish and Gane 54, did you
change t he net hodol ogy by which you cal cul at ed wei ght ed
usabl e area?

A Strictly speaki ng, no.

Q Now, it's correct, isn't it, that the tota
system w de wei ghted usabl e area did change?

A That's correct.

Q And it changed because you included data in the
final report that were not included in the draft
report?

A That's correct.

Q And you said that those were what data?

A Reach Three.

Q So it was weighted usable area data from Reach
Three; is that correct?

A That's correct.
Q ' mgoing to show you a docunent, Dr. Li, and |I'm
going to ask if you' ve seen this docunent before. It

has not been identified as an exhibit.
MS. CAH LL: Could | see it?

MR BIRM NGHAM | beg your pardon, Ms. Cahill.
It's very rude of ne. M. Cahill's not had an
opportunity to see this.
Q BY MR BIRM NGHAM  The docunent that |'m handi ng
you, Doctor -- we've just cut to the chase. This is a
copy of the draft report on -- on Lee Vining Creek
stream eval uation report. 1Isn't that correct?



Dr. Li, is it correct that that is a copy of the
draft report?

A BY DR LI: Thank you, M. Birm ngham It appears to
be one of the drafts.
Q Thank you.

HEARI NG OFFI CER DEL PIERO Tom  You can start

asking all the inportant questions now.
(Laughter.)

MR BIRMNGHAM \Well, let's see if | can do that
M. Del Piero.

HEARI NG OFFI CER DEL PIERC M. Dodge just left.

(Laughter.)

MR BIRMNGHAM Ch, did he. | thought you were
commenting on the inportance of the questions |I'd asked
up to this point.

HEARI NG OFFI CER DEL PIERO No. But he heard on
the way out the door
Q BY MR BIRM NGHAM Now, Page 152, do you have a copy

of the draft report with you?

A No.

Q Well, let nme read along -- read this and you can

read along with me to make sure that | read it

correctly. This is on Page 152, and states, "Reach Two

al one provi ded wei ghted usabl e area stream di schar ge

rel ati onshi ps that were neaningful. Reach Three

estimates were unrealistic. Reaches Four through Six

did not change significantly with change in discharge.™
Did | read that accurately, Dr. Li?

A BY DR LI: You read rather well.

Q Thank you.

So in response to nmy question, yes, | did read it
accuratel y?
A Yes.
Q Now, when you wote this draft report -- you were
the author of the draft report Dr. Li?
A Yes, | was.

Q VWhen you wote this draft report, was it your

opi nion that Reach Two al one provi ded wei ghted usabl e
area stream di scharge rel ati onshi ps that were
meani ngf ul ?

A Do you want the short answer or the | ong one?

Q Can you answer ny question yes or no, and then if
you feel an explanation is required, please explain

it. 1 don't want to cut you off, but I think ny
guestion can be answered yes or no.
A kay. The answer to the question is yes, and

these are the reasons why. The strength of the
two-stage stratified, random sanpling design allows
anybody doing this to take a | ook at different reaches
to see the effect of either habitat-type representation
or wei ghted usable area contribution by reach or by
habitat type. |If you take a | ook at the data, it is

not that reaches -- it's a bit nmsleading to say that
Reaches Four through Six are not significant. They
provi de sone habitat. |It's sinply that Reach Two,

being the reach with the best habitat, had |arger
ef fect upon the total weighted usable area conpilation
And it was, therefore, the npost significant reach



Q Now, you say here that, "Reach Three estimations
were unrealistic." At the tine you wote this, was it
your opinion that the Reach Three estimations were
unrealistic?

A This again is going to be a long -- we're going to
have a furry dog here at the end, Tom but that's

true. Do you want to know the reasons why?

Q Let me ask -- well, yes. If you would like to
explain the reasons why, | really don't want to cut you
of f.

HEARI NG OFFI CER DEL PIERO When he gets done
expl ai ni ng the reasons why, |I'mgoing to explain the
reasons why we're going to be over. Go ahead and

answer the question, Dr. Li, and then we're going to
call it a day.

DR LlI: Reach Three is the steepest reach on Lee
Vining Creek and, at the time | wote that, | was
putting greater credence on the anount of entrained air
inthe -- in the creek at the different flows and,
based on that and knowi ng that very steep reaches are
difficult to simulate, 1, due to a |l ack of discipline,
renoved that data.

Upon rethinking that, | felt it was nore
responsi ble to provide those data in the final report.

But whether you include Reach Three or exclude Reach
Three doesn't nake any difference.

HEARI NG OFFI CER DEL PI ERO  Ladi es and Centl enen,
it's 20 mnutes to five and, as | prom sed, we're going
to be out of here before five o' clock.

Any questions before we adjourn until 8:30
t omor r ow norni ng? None?

M5. CAHI LL: Can | just inquire as to one of these
Wi t nesses?

I would like to inquire if any of the parties are
goi ng to have questions for M. Payne? It's nost

i nconvenient for himto be here tonorrow

HEARI NG OFFI CER DEL PIERO \Were are you going to
be, M. Payne? Not that it's a whole |ot of our
busi ness.

MR PAYNE: [|I'ma contractor to the departnment on
the Kantera (phonetic) chem cal spill recovery
assessnment, and tonmorrow there's a neeting regarding
the restoration activities for the Upper Sacramento
Ri ver.

HEARI NG OFFI CER DEL PI ERO  Wher eabout s?
MR, PAYNE: It's in Redding.
HEARI NG OFFI CER DEL PI ERG | nconveni ent.
MR BIRM NGHAM | have no questions for
M. Payne.
HEARI NG OFFI CER DEL PI ERO  No questi ons.
M. Roos-Col i ns?
MR, ROCS-COLLINS: | do have questions for
M. Payne.
HEARI NG OFFI CER DEL PI ERC.  How nmany?
MR ROCS-CCLLINS: Five to ten mnutes.
M5. SCOONOVER: | have no questions for M. Payne.
HEARI NG OFFI CER DEL PIERO M. Dodge i s gone.
VWhat time is your neeting, M. Payne?



MR PAYNE: 8: 30.
MR BIRMNGHAM M. Del Piero, would it be

acceptable for M. Payne to cone back nmaybe after his
nmeeti ng and we can take himout of order?

HEARI NG OFFI CER DEL PI ERO  Wen's your neeting
over, M. Payne?

MR, PAYNE: There was no specified time, but it
woul d probably last all day, is what | was
antici pating.

HEARI NG OFFI CER DEL PIERO How are you getting
t here?

MR, PAYNE: That's undecided. | found out | was
going to be here at about 10:30 last night. So | flew
down this nmorning. | do have an enpl oyee who is in

Redding that | could fly, otherwise | could fly back to
Arcada toni ght and probably drive over.

HEARI NG OFFI CER DEL PIERO  So are you stayi ng
here tonight?

MR, PAYNE: That depends on the outcome of this
di scussi on.

HEARI NG OFFI CER DEL PIERO M inclination, in all
candor, is that | put you on at 8:30 tonorrow and have
everybody ask you all the questions and have you out of
here probably before nine o' clock. Wat's the flying
time fromhere to Reddi ng?

MR, PAYNE: It's an hour, depending on the
schedul i ng.

HEARI NG OFFI CER DEL PIERO Is it possible for you
to you notify fol ks that you're going to be an hour and
a half late?

MR PAYNE: Yes.

HEARI NG OFFI CER DEL PIERO Wy don't you plan on
doi ng that?

MR PAYNE: Ckay.

HEARI NG OFFI CER DEL PIERC Ckay. And then
everyone else -- | don't know if anybody's going to
have the opportunity to be in contact with M. Dodge
thi s evening.

Dr. Stine, are you going to see himtonight?

DR STEIN. | assunme | will. Yes.

HEARI NG OFFI CER DEL PIERO O at least is there a
phone machi ne somewhere --

DR, STEIN. | can get in touch with him

HEARI NG OFFI CER DEL PIERO. WI Il you | eave a
message for himand |l et himknow if he has questions of
M. Payne he needs to be prepared to ask those tonorrow
nmorni ng at 8: 307

M. Payne, | promse you I'll have you out of
here. Ckay?

Ladi es and Gentl enmen -- M. Canaday.

VR CANADAY: M. Del Piero, we need to informthe
parties that tonorrow is a shorter day than today. W

are going to recess at three o'clock, Sir.
HEARI NG OFFI CER DEL PIERC.  What tinme did we
notice it?
MR, CANADAY: Three o' cl ock.
HEARI NG OFFI CER DEL PIERO Then we're recessing,



Ladi es and Gentlenen, at three o' clock. In fact,
Ladies and Gentlenen, | think it's probably safe to
assune we aren't going to break for l[unch tonorrow
Take maybe a 15-m nute break, and then we'll keep
going. W're going to try and get as nuch done as
possi bl e, inasmuch as we aren't going to neet again
until the foll owi ng Monday.

M. Canaday?

MR, CANADAY: | don't know whether | should throw
the idea out. M. Cahill, is Basco (phonetic) going to
conme and present testinony?

M5. CAHILL: It's flexible. |If the -- Basco
(phonetic) and one of their subs is going to conme and
Basco did \Wal ker, Parker, and Upper Omens. The sub is
ill, and so | was going to do Upper Oaens issues
probably next week.

Rick Sitz (phonetic) of Basco could be here
tonorrow to tal k about Parker, Wal ker, which I
understand is not a very big issue, and so | could put
on Rick Sitz (phonetic) of Basco on just \al ker, Parker

only, and George Hycee (phonetic) of the departnment on
the fish passage problens tonmorrow after we finish with
thi s panel.

W& woul d then have one duck panel jointly with the
Mono Lake Committee on Monday, and foll ow ng that
panel , we woul d have one panel on the Upper Ownens
Ri ver, and that woul d concl ude our case.

HEARI NG OFFI CER DEL PIERO  Thank you very much.
| appreciate particularly your efforts at paneling
t hese wi t nesses.

M. CAHILL: It is possible that we'll end up with
sone tinme tonorrow

HEARI NG OFFI CER DEL Pl ERO. Wy don't you have him
her e?

MR, CANADAY: M. Sitz (phonetic) is a Sacranento
resi dent, and we ought to take advantage --

MS. CAHILL: Wsat | would do is put M. Sitz
(phonetic) on tonmorrow on Wl ker, Parker, and then I
will bring himback on Upper Omnens. And at that tine,
| believe that Gary Wil ff (phonetic) will be with him
as well, and if you have any Wl ker, Parker |eft-over
questions for M. WiIlIff at that time, you could ask
hi m

HEARI NG OFFI CER DEL PIERG  You all have a nice
ni ght, Ladies and Gentlemen. W' |l see you at 8:30

t onmor r ow nor ni ng.
(Wher eupon the proceedi ngs were adj our ned
at 4:45 p.m)
---000---
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