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MR DEL PIERO. Ladies and gentlenen, this hearing
will come to order.

For those of you that may not have been here before,
my nane is Marc del Piero. | amVice Chair of the State
Wat er Resources Control Board.

Wth ne today is John Brown, a nenber of the State
Wat er Resources Control Board.

This is a continuation of the hearing regarding the
Amrendnent of the City of Los Angeles' Water Rights Licenses
for Diversion of Water From Tributary Streans to Mono Lake.

Joining us today is our staff counsel for this
matter, Dan Frink; our environmental specialists, Jim
Canaday and Steve Herrera; and staff engineers R chard
Sat kowski and Hugh Smith.

Also joining us is my supervisor, Alice Book.

VWhen [ast we left we had broken in ternms of the
presentation by the Gty of Los Angeles. However, it is ny
under standi ng that the w tness on behal f of the
Envi ronnental Protection Agency is here today.

Is that true, M. Frink?

MR FRINK: Yes, it is M. David Calkins and M.
Zabel , their attorney.

MR DEL PIERG Those w tnesses who intend to
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present testinony today, if you have not previously been
sworn, would you please stand and rai se your right hand.

(Three wi tnesses were thereupon sworn.)

kay, counsel for the EPA. Good norning, sir.

For the record, in order to have a conplete record
so that everyone can understand who is tal king and who
wasn't at the tinme, we ask that when your w tness, or you
for that matter, sir, when you identify yourself, spell your
| ast nane so we get that clearly in the record and there is
no question about it.

Additionally, when testinony is to be presented, we
ask that the individuals who are presenting that testinony
speak as clearly and distinctly as possible so we can keep a
record for this hearing.

Pl ease proceed.

MR, ZABEL: M nane is Allan Zabel, Z-a-b-e-I. | am
an attorney representing the U S. Environmental Protection
Agency.

DAVI D L. CALKI NS
havi ng been sworn, testified as follows:
DI RECT EXAM NATI ON

by MR, ZABEL:
Q Whul d you pl ease state your name for the record.
A Yes, | amDavid Cal kins, Ca-l-k-i-n-s. | am Chief

of the Air Planning Branch at the U S. EPA, Region 9, San



Franci sco.
Q I would like you to |l ook at what's entitled
Testinmony of David L. Calkins for the U S EPA if you
woul d, pl ease.

M. Vice Chair, that should have been identified as
U S. EPA Exhibit 4. Inadvertently it was not.

MR, DEL PIERO. Do you have that, M. Canaday?

MR SMTH: Yes.

MR ZABEL: It was not marked as U S. ERA 4 before,
and it is not on the list of exhibits, but it should be.

MR DEL PIERO  Ckay.

MR ZABEL: Q M. Calkins, is that docunent your
witten testinony before this Board?

A Yes, it is.
Q Coul d you sunmarize that for us, please?
A Surely. Vice Chairman del Piero and Menmber Brown,

good nor ni ng.

My sunmary statenment today concerns the submitted
testimony on the redesignation of the Mono portion of Mno
County known as the Mono Basin, fromunclassified to
noder ate nonattai nnent status for particulate matter which
is an air pollutant.

Particulate matter under the federal C ean Air Act
is measured at PM 10, which neans particles |ess than or
equal to ten mcroneters.



In 1987, EPA set an annual 24-hour national anbient
air quality standard to protect public health, or PM 10.

If an area is found to violate either of those
national health standards, the Clean Air Act and the EPA
policy sets forth a regulatory programto bring the area
into attai nnent of the standard.

These prograns and the acconpanyi ng attai nment
deadl i nes are based on the severity of the problem and the
dat e designated attai nnent or nonattainment.

On August 1 of 1991, the California Air Resources
Board, as the designee of the Governor of California, and
based upon air quality nonitoring data collected by the
G eat Basin Unified Air Pollution Control District,
requested that EPA redesignate the Mono Basin to
nonatt ai nent .

| should note that the 1990 O ean Air Act anendnents
automatically designated all areas that were not currently
nonatt ai nment as uncl assifi ed.

On July 16 of 1993, ERA published in the Federa
Regi ster a notice of proposed rule nmaking to redesignate the
Mono Basin to nonattai nnent for PM 10.

The only conmments received during the 30-day public
comment period was fromthe Los Angel es Departnent of Water
and Power. The major focus of their comrents was to del ay
the final designation of the Mono Basin until after these



heari ngs were conduct ed.

EPA responded to the Los Angel es Departnent of Water
and Power request that any designation of the Mono Basin
must be made solely upon air quality criteria, and the
procedures set forth in the Cean Air Act. Designation is
strictly a procedural act, and the control strategies that
i npact the public comrent during the plan preparation
st ages.

Accordi ngly, EPA denied the request to extend the
comment deadl i ne peri od.

Desi gnati on to nonattai nment sets up a series of
pl anni ng and regul atory deadline requirenments for the State
and the local pollution control agencies under the 1990
Clean Air Act.

By operation of law, the Mono Basin is initially
classified as noderate upon final designation. California
then has 18 nmonths followi ng this official redesignation to
submit an inplementation plan to ERA that either
denonstrates nonattai nnent no |ater than the end of the
sixth cal endar year following the effective date of
redesi gnation, or shows that such a denonstration is
i npracticabl e.

O her requirements of this plan include assurances
that all reasonably avail able control neasures to control PM
10 are inmplenented no later than four years after



redesi gnation; that there's a permt programfor new and
nodi fied maj or stationary sources of PM 10 in place; a
programto denonstrate reasonably further progress towards
attainment is occurring; and control requirenments on maj or
stationary sources of precursors of PM 10 as identified
under current EPA guidance are in place

Now, that |ast requirenment can be dropped if it is
clear that the precursors do not contribute significantly to
the PM 10 exceedences.

If California does not denonstrate attai nnent or
does denonstrate attainment is inpracticable within six
years fromthe designation date, the area gets upgraded to
serious classification, or the second classification of PM
10 rul es.

Al t hough this provides additional tine to attain the
standard, it also triggers additional |egal and planning
requi renents, including a new inplenmentation plan within 18
nont hs, and yet, an additional plan is due four years after
reclassification to serious nonattai nment, and this second
pl an nust denonstrate attai nnent as expeditiously as
practicable, but in no case later than ten years after the
designation to serious.

So, if you have kept track of the addition, this
woul d be mi d-2005.

So, as you can see, the Cean Air Act is generous



for those areas having difficult attai nment of the PM 10
st andar d.

Finally, I must note that failure of California to
provi de an adequate inplenentation plan legally obligates
EPA under the 1990 Cean Air Act to pronulgate its own
federal inplenmentation plan to achieve the attai nment of the
PM 10 standard in the Mono Basin.

Thank you.

Q M. Calkins, in your testinony you discuss the
proposed redesignation rule nmaking. Could you give the
Board the status of that rul e-making action?

A Yes. On Friday, Novenber 12, EPA signed the fina

rul e-maki ng action .to designate the Mono Basin as

nonattai nment for PM 10, and this should be published in the

Federal Regi ster probably around the first of Decenber. It
will be effective 30 days thereafter.
Q M. Calkins, I would Iike you to | ook at what has

been marked U. S. EPA 1. Could you identify that for the
Boar d?

A That is the proposed rule making to redesignate the
area to nonattai nnent of July 16, 1993.

Q Whul d you now | ook at what has been marked U. S. ERA
2.

A Yes, those are the coments submitted by the Los

Angel es Departnment of Water and Power on the proposed rule



maki ng.

Q Wul d you also look at U S. ERA 3 and identify that
for the Board?

A Those are three sections of the 1990 Cean Air Act

related to the obligation to promulgate a fifth if there is
not a State plan, describes Sections 188 and 189 which
describe a planning requirenment for PM 10 areas; and
finally, a section that describes how the designation
classification takes pl ace.

MR ZABEL: M. Vice Chair, the U S EPA would
request that U S. EPA Exhibits 1 through 4 be admtted as
evi dence.

MR, DEL PI ERO. Thank you very nuch.

Any objection at this point in regard to those
submttal s? No, and they are so ordered

Does that conclude your direct?

VMR, ZABEL: That concludes direct.

MR, DEL PI ERO. Thank you. M. Birm ngham

CROSS- EXAM NATI ON
by MR Bl RM NGHAM
Q Good nmorning, M. Calkins. | am Tom Bi rm ngham one
of the attorneys representing the Los Angel es Departnent of
Water and Power in these matters, and | have a few questions
that I would like to ask, if | may.

You indicated that the designation of Mono Basin to



a nonattai nment area was strictly procedural; is that
correct?

A That is correct.

Q | believe your testinony states that any designation

of the Mono Basin nmust be based solely upon air quality
criteria and procedures set forth in the Clean Air Act?

A Yes.

Q Therefore, with respect to the application of the
Clean Air Act generally, there is no bal anci ng of harm done
to the resource, in this case, air quality against the cost
of preventing the harm is that correct?

A The designation is based on the air quality
standards whi ch are health standards and are based on i npact

on heal t h.

Q The air quality standards are standards established
because of inpacts to health?

A Yes, they are, the primary standards are, which are
what PM 10 standards consi st of.

Q And, in fact, during the summary of your witten

testinmony you referred to these standards as national health
standards; is that correct?

A Yes.

Q And there's a 24-hour standard and that's 150
m crograns per cubic neter; is that correct?

A That is correct.
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Q And there is an annual standard that is 50

m crograns per cubic neter; is that correct?

A Yes.

Q Is there a distinction between anthroprogeni c and
nonant hr opr ogeni ¢ sources of em ssion?

A In setting the standard or in the planning -- what
cont ext ?

Q Well, under the Clean Air Act, is there a difference
bet ween ant hropr ogeni ¢ and nonant hr opr ogeni ¢ sour ces?

A Certainly. There's man-made sources and there's

natural sources. That gets taken into account in the

pl anni ng process. The health standards are based on health
no matter what it conmes from

Q And for nonant hroprogeni c sources, the requirenments
of the Clean Air Act can be waived; is that correct, the
requi renent of devel oping and inplenenting a State

i npl enent ati on pl an?

A I"mnot sure | follow your question

Q Is it correct that EPA has discretion to waive the
attai nment standards for nonant hroprogeni c sources of
particul ate matter?

A Not under the 1990 Cean Air Act.

Q Under the 1990 Clean Air Act, the Environmenta
Protection Agency is not responsible for devel oping a State
i npl enentation plan; is that correct?



A That is only true if, in fact, there is a State plan
devel oped and we can approve it. |If not, then it turns into
a federal role. W do work with the State and with the

| ocal districts to provide policy guidance and assi stance in
developing it, but it is the State's responsibility.

Q And in California initial authority to develop a
State inplenmentation plan rests in this case with the G eat
Basin Unified Air Pollution Control District; is that
correct?

MR FLINN: Objection. That calls for a |lega
conclusion particularly of California I aw

MR, DEL PIERO kay, you can get to where you want
to go.

MR BIRMNGHAM Q Your testinmony refers to the
Governor having certain authority, the Governor of the State
having certain authority to inplenment the federal Clean Ar
Act; is that correct?

A Yes.

Q And your testinony indicates that the Governor of the
State of California has delegated that authority to an
agency; is that correct?

A It has del egated the Air Resources Board to devel op
a plan.
Q And do you know if the Air Resources Board, or under

California law, there has been any further del egation of



authority to | ocal agencies?

A I think in nost cases the California Air Resources
Board primarily deals with the nobile source aspect of the
pl anning. Stationary source aspects are quite frequently
carried out under California law by the local air pollution

control district. | amnot famliar with the specific

rel ati onship between California and the Great Basin Unified
Air Pollution Control District. I'mnore famliar with the
larger districts in the Bay Area.

Q In the Bay Area under State |law authority has been
del egated to a | ocal agency?

A Yes, it has, although the ultimte plan still mnust
be signed off by the Governor or his designee.

Q And in California that would be the California Air
Resour ces Board?

A Yes.

Q And it is, therefore, up to the State through its

del egat ed agencies or through agencies to whomit has
del egated authority to develop a State inplenmentation plan?

A Yes, it is the ultinmate responsibility of the State
to turn in that plan to EPA
Q And there's nothing in the Clean Air Act that

requires that the [ evel of Mono Lake be raised to deal with
the em ssion of particulate matters; is that correct?
A That's correct.



Q And there's nothing in the Cean Air Act that
prescribes the specific content of a State inplenentation
pl an?

A There are specific guidances as to what nust be

included within the plan in terns of reasonably avail able
control measures. This is policy under the Clean Air Act.

Q But there isn't anything in the Cean Air Act that
speci fies how those policies are to be inpl emented?

A That is the responsibility of the State.

Q Now, you stated that under the Clean Air Act in

t hese designation decisions there is no bal ancing. Wuld
you agree that if EPA had discretion to conduct sone kind of
bal anci ng, that cleaning the air in the Mono Basin woul d be
low on the list of priorities of EPA? 1Isn't that correct?
A I think that's specul ation.

MR ZABEL: It's leading the witness, facts not in
evi dence.

MR FLINN: It's a hypothetical question and to the
extent this witness is an expert, it is not directed to his
expertise. He is an expert on what the existing regulatory
regime is at the EPA. He is not an expert on what EPA m ght
do under sone other regulatory or statutory situation.

MR BIRM NGHAM Let ne ask it anot her way.

MR DEL PIERO. If you want to.

MR BIRMNGHAM If | ask a question the witness



does not know the answer to, | would appreciate getting that
as the answer.
Q It is correct; isn't it, that except on a few days
in each year that the air quality in the Mono Basin is
pristine?
A It is within the standard, yes, but there were
enough days over the standard during the three-year period
to cause the exceedences and viol ation
Q Let me ask you about that. Could | ask the reporter
to read back that |ast question or that |ast answer.

(The reporter read back the answer as

follows: It is within the standard, yes, but

t here were enough days over the standard during

the three-year period to cause the exceedences

and viol ation.)

MR BIRMNGHAM Q Now in your |ast answer you
referred to a three-year period. 1Isn't it correct that
Section 50.6, Title XXXX, that's a title with which you are
famliar?

A Somewhat, yes.

Q You were responsi ble for adm nistering that in Region
97?

A Yes.

Q Section 50.6 of Title XXXX of federal regulations

provi des that national and primary secondary 24-hour anbient



air quality standards are attained when the prinmary and
secondary 24-anbient air quality standards are attai ned when
t he expected nunber of days per cal endar year with a 24-hour
average concentrati on above 150 m crograns per cubic neter
as determned in accordance with Appendix K of this part is
equal to or less than 1; is that correct?

A That's correct. That is why |I nmentioned three years
of four exceedences because that nmakes the average over one.
Q And Appendi x K sets forth the procedure that you are

to use to determ ne whether or not that standard has been
violated or attained; is that correct?

A Yes.

Q Appendi x Kis part of the code of federa
regul ati ons?

A Yes.

Q Appendi x K provides that the nunber of expected

exceedences at a site is determ ned by recording the numnber
of exceedences in each cal endar year, and then averagi ng
them over three years; is that correct?

A Yes.

Q Now t he exceedences that are cited in ERA Exhibit 1,
the first exceedence occurred on which date?

A I need to find Exhibit 1.

Q It's correct that the first exceedence occurred on

May 16, 1988; is that correct? |1'mlooking at the second



page of EPA Exhibit 1, mddle colum, toward the bottom of

the | ast paragraph where it says the exceedences of the PM

10 anbient national air quality standard was neasured on My

16, 1988, May 23, 1990, and May 23, 1991, and May 16, 1991.
I's that correct?

A Yes.

Q Now, if | count correctly, that is four separate

cal endar years; isn't that correct, 1988, 1989, 1990, those

are three cal endar years, and then 1991 is a fourth cal endar

year. Isn't that correct?

A But within a three-year tine frame.

Q Vell, is it within a three-year tine frame because,
first of all, Appendix K says three cal endar years; isn't

that correct?

That is right.

It doesn't say a three-year tinme frane.

That is correct.

Appendi x K says three cal endar years.

Yes.

And these exceedences did not occur within three
al endar years; did they, M. Calkins?

Not within the sane three cal endar years, no.
Did they occur within three years?

Yes.

Yes, they did, within three years basically.
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Q Well, May 16 to May 15 woul d be 365 days; is that
correct?

A Correct, although you do have a |leap year in there.
Q Then, the fourth exceedence was actually nore than

three years beyond the first exceedence; isn't that correct?
It was on the first day of the beginning of the fourth year
isn't that correct?

A It woul d appear that way, yes.
Q So, in fact, four exceedences did not occur within
three years; did they?

MR, ZABEL: oj ection. You say those four

exceedences. There are other exceedences in this rule-
maki ng package which are cited as evidence here.

MR BIRMNGHAM Q Let's look at EPA Exhibit No. 1,
the four exceedences which EPA is using to make this
procedural redesignation are the four exceedences listed in
the | ast paragraph in the mddle colum on page 2 of ERA
Exhibit 1; isn't that correct?

MR, ZABEL: (bjection. That calls for a conclusion
Thi s rul e-maki ng package has al ready been signed by the
adm nistrator. |If they had these objections to a federa
rul e- maki ng, LADWP had anpl e opportunity to nmake these
objections. They did not.

It is also argunentative. Those are not the
exceedences upon whi ch ERA based the rul e maki ng.



MR DEL PIERO. First of all, if LADW had objections
pursuant to the rul e-making process, it would be appropriate
for themto file those objections in the rul e-making
process. This is a different process. It's not an EPA
process, not a federal process, it's an admnistrative
hearing on the part of a State agency to get information
this Board is ultimately going to use.

Now, in terms of the question, frankly, M. Book
woul d you read that back to me so | can recall what it was.

(The reporter read as follows: Let's |ook at

EPA Exhi bit No. 1, the four exceedences which

EPA is using to make this procedura

redesi gnation are the four exceedences |isted

in the |ast paragraph in the mddle colum on

page 2 of EPA Exhibit 1; isn't that correct?

MR DEL PIERG M. Calkins, are those four listed on
the exhibit that M. Birm nghamreferred to --

A He did refer to those four.

MR DEL PIERO. Are those the four that they are
using to establish justification for the redesignation, or
are they using nore?

A I would have to defer to probably the State that sent
in the designation request, because they |ooked at the
nunbers that cane in fromthe Geat Basin and nade the
decision to turn it in.



MR DEL PIERO So, the State Air Resources Board may
have made that recommendati on?
A They woul d have made a reconmendation to us. The
Federal Register also indicates they have checked the
nunbers out and made sure they were properly sanpl ed.
VWhet her those were the nunbers used for the redesignation
deci sion, personally I do not know.

MR, DEL PI ERO. Thank you very nuch.

Pl ease proceed, M. Birm ngham

MR BIRMNGHAM Q W were tal king when we started
that line of questions about air quality in the Mono Basin
and | believe ny |ast question on that subject was whet her
or not it was correct that except on the few days when there
are dust storms in the Mono Basin generally the air quality
in Mono Basin is excellent; isn't that correct?

A Yes, it does neet the annual standard.

Q The annual standard, | think you said was 50; is that
correct?

A | believe you said it was, but that is correct.

Q Isn'"t it correct that the annualized, the neasured
annual i zed -- excuse ne, may | take nmonent?

MR DEL PIERO. Sure. W will go in recess for five
m nut es.

(Recess)

MR DEL PIERO. Ladies and gentlenen, we are going to



conti nue.

M. Birm ngham before you begin, sir, | have an
appoi ntment at el even o' clock which is about an hour and
fifteen mnutes fromnow, so | amgoing to break about ten
mnutes to eleven, and we will resume again at one o' cl ock,
so you wi Il have about a two-hour break for |unch.

I"msorry, but that appointnment was set up by ny
secretary this norning and there is no alternate for ne, so
t hank you.

M. Birm ngham why don't you proceed.

MR BIRMNGHAM Q M. Calkins, before the recess we
had begun tal ki ng about the annual PM 10 standard and in
response to two questions that | asked, you announced that
t he annual PM 10 standard established by the EPA is 50
m crograns per cubic neter.

Isn't it correct that the nmeasured annual
concentrations of PM 10 in the Mono Basin is approxi mately
11 microgranms per cubic neter?

A I"mnot familiar with the exact nunbers, but | know
it is considerably bel ow the 50 standard.
Q In addition to the Great Basin Unified Air Pollution

Control District region or area, there are 13 other air
basins in California; is that correct?

A | believe that's a correct nunber, yes. | am
thinking in terms of Region 9, which I know there are 22 in
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the region, but for California 13 sounds right.

Q So, there would be a total of 14 regions or basins in
California?

A Yes.

Q And the annual PM 10 standard is exceeded in 11 of
those 14 basins; is that correct?

A | amnot fanmliar with the nunbers.

Q But the annualized concentration of PM 10 in Mno
Basin is, | think you said, considerably |ess than the
standard established by EPA?

A If that nunmber 11 is correct, yes.

Q Now, isn't it correct that when dust storms do occur

in the Mono Basin, the particulate matter is dispersed over
an unpopul ated area?
A | don't have the answer to that.
Q You stated before that the standard established by
ERA for particulate matter of 10 microns in dianeter or |ess
was established as a health standard; is that correct?
A Yes.
Q Isn't it correct that there is no public health
probl em caused by air quality in the Mono Basin?

MR ZABEL: (bjection. That's a |egal conclusion
We have already stated that the national anbient air quality
standards are violated here. It contradicts M. Calkins
earlier testinony.
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1 MR FLINN: An additional objection -- it calls for
an opi nion outside the area of this particular witness's
expertise. He was proffered as a witness on public health.

DEL PIERO | amgoing to sustain the objection.

3

5 MR BIRM NGHAM | have no further questions. Thank
6 you.

7 MR DEL PI ERO. Thank you very nuch, M. Birmnm ngham
8 M. Thomas or Ms. Cahill.

9 MS. CAHILL: W have no questions for this wtness.
10 MR DEL PIERO M. Finn or M. Dodge.

11 MR FLINN M. Flinn this norning.

12 The first thing I would like to do is introduce

13 nyself. M nane is Patrick Flinn. | amone of the

14 attorneys for the Audubon Society and the Mono Lake

15 Commi tt ee.

16 CROSS- EXAM NATI ON

17 by MR FLI NN

18 Q VWhat | would first Iike to do is ask you to |l ook at a
19 docunment that we have marked as Exhibit NAS and M.C Exhi bit
20 222, and ask if you can identify this as an Environnental
21 Prot ecti on Agency nenorandum stating, anong ot her things,
22 current EPA policy on rural fugitive dust.

23 W will pass around copies to the parties and

24 nmenbers.

25 A Yes, this, in fact, was sent to the Chief of the Air
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Branch in each of the ten regions, one of which | amthe
Chief of the Air Branch.

MR FLINN: | would nove the admi ssion of Exhibit
222.

MR, DEL PI ERO. Any objection?

MR ROOCS-COLLINS: M. del Piero, | haven't seen it
yet.

MR FLINN: It arrived this norning.

MR, ROCS- COLLINS: (After receiving the docunent)
M. del Piero, | have no objection

MR DEL PIERO. M. Birm ngham any objection?

MR BIRM NGHAM | have no objection.

MR DEL PIERO. So ordered

MR FLINN.  Q M. Birm ngham was aski ng you about
t he annual standard versus the 24-hour standard. Does the
EPA have two different standards; one a 24-hour standard and
anot her an annual standard?

A There are two standards, both based on health, |ong
termand short term
Q And does the short-term standard, the 24-hour

standard, to your understandi ng, represent judgnent by the
ERA with respect to the short-termeffects of exposure to PM
10?

A Yes, it definitely does. |In fact, for some standards
we only have a longer term annual standard because there are



not short-term denonstrated health inpacts. For PM 10,
definitely there are short-terminpacts and that is why we
have the 24-hour standard.

Q Now, M. Birm ngham al so asked you if you were aware
that the annual PM 10 standard was being violated in other
parts of California.

Let me ask you as a general matter, to your
under st andi ng under the way the ERA operates and the C ean
Air Act operates, is the fact it may be worse in other
pl aces justification for violation of the federal Clean Ar
Act ?

A | amsorry, | msunderstood -- justification where?
Q To your knowl edge under the way the Cean Air Act

wor ks and under EPA' s regul ations, can you obtain a waiver or
di spensation fromconpliance with the Clean Air Act by
pointing out it is worse in other places?

A No.

Q | have a couple of overheads here because M.

Bi r M ngham asked you about the wai ver for anthroprogenic
sources. Now, the Clean Air Act was amended by Congress in
19907

A Yes, it was.

Q Now, | am going to show you what are excerpts from
the Report of the Committee, the United States Senate, the
Conmittee on the Environment and Public Wrks, the Committee



Report for those anendnents, and the Conmittee Report of the
House of Representatives, the Comm ttee on Energy and
Conmmrer ce.

These have to do with the Cean Air Act anendnents
and I will ask the Board to take judicial notice of these
materi al s.

Showi ng you, first, the Senate Report, and
will read it aloud: The term anthroprogenic
source includes sources that are indirectly
created by human activity as well as those
that are the direct result of such activity.
An exanpl e of such a source indirectly created
by human activity are the dust stornms that are
generated fromdry | ake beds at Oaens and Mono
Lakes in California. These dust stormnms which
have resulted in the highest PM 10 levels in
the country are the result of the diversion of
water that would normally flowinto the | akes.
The di version has exposed al kali |ake beds

whi ch have been the source of severe dust
stornms that have created PM 10 concentrations
t hat have exceeded | evels neasured in forest
fires.

Measures to control PM 10 from sources such as
t hese nust be devel oped and i npl emented, and



wai vers of the requirenments in subpart 4 of
the Act applicable to PM 10 nonattai nnent areas
are not available in these cases.

Is this consistent with your understanding with
regard to Mono Lake? |In particular, it is defined as an
ant hr opr ogeni ¢ source for which no waiver is avail able.

MR, BIRM NGHAM  (bjection, calls for |egal conclu-

si on.
MR FLINN. Q You testified earlier --
MR DEL PIERO. | assunme you w thdrew the question.
MR FLINN: | wthdrew the question.

Q You testified earlier with regard to whether or not a

wai ver is available. Can you tell me whether or not you
have an understanding in your capacity as a U S. EPA

of ficial whether or not a waiver is available for the dry
| ake bed at Mono Lake?

A My understanding is it would not be available for
this situation. The report of the Senate Public Wrks
Committee, as well as the House Committee, as you probably
know, described the intent of what the |egislation that
ended up in the Cean Air Act neans and we | ook at that very
closely in devel oping our policy, such as the one that was
referenced in the Septenber 24, 1993, docunent that was
subm tted.

Q Just for the record, showi ng the excerpt fromthe
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1 House Report, the House Report |ikew se includes the

2 fol | owi ng:

3 The term ant hroprogeni c sources is intended to

4 i nclude activities that are anthroprogenic in

5 origin. An exanple of such sources is the dry

6 | ake bed at Omens and Mono Lakes in California

7 which give rise to dust storns that are the

8 result of the diversion of water that woul d

9 otherwi se flow to such | akes and shoul d be

10 consi dered ant hr opr ogeni ¢ sour ces.

11 I would now |ike to have marked as the Nati onal

12 Audubon Soci ety and Mono Lake Conmittee exhibit next in

13 order a Septenber 11, 1991, letter from Janmes Boyd of the
14 Air Resources Board to M. Dennis C. WIIians.

15 This is in relation to the nonconsecutive versus

16 consecutive years issues that M. Birm ngham brought up with
17 you.

18 | have got a sinple question for you now. You are
19 not listed as a cc on this letter, but M. Howekanp of EPA
20 is listed. Can you tell us who M. Howekanp is?

21 A Davi d Howekanp is Director of the Air Toxics Division
22 at EPA Region 9, and that division has four branches, and I
23 head up the Pl anni ng Branch.

24 Q Have you ever seen a copy of this letter before?

25 MR BIRMNGHAM We will stipulate that is the actual
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letter that was sent by the Air Resources Board that was
sent to the Departnent of Water and Power, and | will
stipulate to its adm ssion

MR FLINN: It is offered then

MR DEL PIERO. Unless |I hear an objection, | will
order it entered.

MR, ROCS- COLLINS:  No objection.

M5. CAHILL: No objection

MR FLINN  Q Now, M. Birm ngham al so asked you
about whether there were four exceedences cited in the EPA
rul e making. Do you have that document in front of you?

A Yes, | do.

Q | believe that is EPA Exhibit 1; is that

right?

A Yes.

Q Are there nore than four exceedences listed in that

rul e maki ng?

A Yes, there are. The four we were tal king about were
related to the letter that came in initially fromthe State
to suggest that we redesignate the area. However, before we
took any action to propose that redesignation, there were
several nore experiences, and if you look at the third
colum near the bottom there are two nore dates where there
wer e exceedences, and that totals five exceedences within a
t hree- cal endar year period; in 1990, '91 and '92, there are
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a total of five exceedences, if | read this correctly.

Q Even if you use consecutive years or cal endar years,
or whatever, you still have nore than one a year?
A Right, for the 1990 to 1992 peri od.

MR FLINN:  No further questions.

MR, DEL PI ERO. Thank you very nuch, M. Flinn.

M. Roos-Col lins.

MR, ROCS- COLLINS:  No questions.

MR DEL PIERO. Ms. Scoonover.

M5. SCOONOVER:  Yes, | have a few

CROSS- EXAM NATI ON
by M5. SCOONOVER:
Q Good nmorning, M. Calkins. M nane is Mary Scoonover
and | represent the California Departnment of Parks and
Recreation and the State Lands Conmi ssion

I have just a few questions for you this norning and
I would like to start with the redesignation and plan
preparation process.

You testified earlier that if the area is designated
as serious, that we are |ooking potentially at md 2005 for
nmeeting the standards for PM 10 in the Mono Basin; is that
correct?

A That is the end point that it could take to reach it.
However in that plan that mght suggest that date, you have
to do everything reasonabl e and practical through the period



of time to reach the standard as expeditiously as
practicable, so if there are neasures that can bring it to
an earlier attainnent, that nmust be in the plan

Q If, at the end of that process, attainment is not
reached, what are EPA' s renedi es aside from designating or
designing its own inplenentation plan? Are there any

penal ties?

A Dependi ng on what was in the plan, if there are sone
nmeasures in the plan that should have been inpl emented and
they were failed to be inplenmented, then we woul d take
enforcenent actions and this would occur as we went along in
t he process.

However, if everything was tried and still do not
attain the standard, then it is nmy understanding it would be
a federal plan as opposed to -- there are no additiona

extensions that | amaware of. There are some one-year
extensions earlier in the process.

Q I s ny understanding that one of the avenues open to
EPA is to prevent federal highway funds fromgoing to an
area that is nonattainnent as well as preventing additiona
constructi on of new major stationary sources of PM10; is
that correct?

A Those are our sanctions, yes. |In the Cean Air Act

there are sanctions available to the agency for failure to
submt a plan. Utimately though, there has to be a federa



plan witten, but this is a possible outcome for PM 10
nonattai nment; that is, this has now been desi gnated.

Q Can you give nme an exanple of a major stationary
source?

A Say a large cenent plant crushing facility.

Q Has the EPA cl ocked any mmjor stationary sources of
PM 10 anywhere in California at this tinme?

A The cl ocks for the PM 10 sanctions have not run out,
as | say, under the 1990 Cean Air Act, so for PM 10 we have
not yet.

Q Are you famliar with the Ovmens Lake area which is in
fairly close proximty to Mono Basin?

A " msomewhat familiar, not so much fromthe technical
st andpoi nt .

Q Are you aware that Onens Lake was identified sone 13

years ago as being in violation of State and Federal air
qual ity standards?

A How many years, 137

Q Thirteen years ago.

A " mnot personally aware of that.

Q Do you know whether the air quality in the Oaens

basin is better now than when it was designated as a gross
viol ati on sonme 13 years ago?

MR, Bl RM NGHAM  (bj ection, rel evance.
A I am not an expert in that area.
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MR DEL PIERO. | amgoing to sustain the objection
unl ess you can indicate rel evance.

M5. SCOONOVER: M. del Piero, | think the rel evance
is that ERA is responsible -- Region 9, not only contains
Mono Basin but also a nunber of other areas.

M. Birm ngham hi msel f was conparing air quality
violations in 11 of 13 other areas. This was one nore
speci fic one.

I won't try to press the witness beyond his know edge
of the area, but | think the area has been opened by M.

Bi r m ngham
A | mght add --

MR DEL PIERO Wit, wait. M. Birm ngham

MR BIRM NGHAM What this Board is engaged in is a
bal ancing and it must bal ance the benefits derived from
exporting water fromthe Mono Basin with the harmto public
trust values in Mono Basin. And how air quality of the Mno
Basin conmpares to air quality in other places certainly is
rel evant to what danmage is being done to the air quality in
t he Mono Basi n.

The issue of what is going on in the Ovens Valley is
unrelated to the public trust balance in which the Board is
asked to act with respect to these water rights |icenses.

MR DEL PIERO. Ms. Scoonover, | have one question
before I rule.



In terms of your question to this w tness, beyond the
condition of the air quality within the Osnens Lake area of
the Great Basin area or Managenent District, what are you
attenpting to showin relationship to Mono, the EPA's failure
to succeed in enforcing the regul ati ons?

M5. SCOONOVER:  Specifically, the application of the
EPA air quality requirenents, not only to Mono Basin, but
also to the Ovens Basin. There are sone simlarities, and
there are sonme differences, but | think it is constructive as
far as what can be expected of the Mno Basin.

MR DEL PIERO. Sir, do you recall the question?

A No, | would need to have it repeated.

MR DEL PIERO Ms. Book, would you read the question
back to the gentl eman?

(The reporter read back the question as follows:

Do you know whether the air quality in the Oaens

Basin is better now than when it was designat ed

as a gross violation some 13 years ago?)

MR DEL PIERO. Do you know the answer to that?

A VWhat confuses nme on this is the 13 years ago
desi gnat i on.

MR DEL PIERO If you don't know the answer, the
answer is, | don't know.

A Thirteen years ago, no.
M5. SCOONOVER:  Q You have testified that you were



famliar with the exceedences of the federal standard at Mno
Lake; correct?

A Yes.

Q To that end are you aware that dust |evels seen
downwi nd of Mono Lake would require wearing a respirator in
any factory in the U S. under federal health and safety

rul es?

A | am not aware.

Q Are you aware that in May of 1993 during Mono Lake
stornms there were three gross exceedences of the federal 150
m crograns per cubic nmeter, primary health based standard, in
one nont h?

A No.

Q Are you aware that one of those storns reached 981

m crograns per cubic neter during that storn®

A Once again, this is 19937
Q Correct.

A No, |'m not.

Q

Does the EPA in any way account for how bad a
violation is once it reaches the 150 mi crograns per cubic

nmet er ?

A Qur plan that's devel oped for a nonattai nment area is
based on what we call the design value, what the level is you
need to reduce fromand to protect against, so obviously an
area that is just slightly over the standard woul d not



require the sane degree of additional control as an area
that's grossly over. So it does affect the plan design

In the designation itself or the acknow edgenent of
exceedence, however, once the 150 m crogranms per cubic neter
| evel has been reached, there are no additiona
acknow edgenents if the |l evels exceed by, say, 200 percent
t he standard?
A No, because it is based on the health standard, and
the health is inpacted on the short-term standard when you
have nore than one exceedence per year
Q So, for exanmple, if you had two exceedences a year of
160 m crograns per cubic neter, that would be equal to a
federal violation?
A Two exceedences.
Q Two exceedences per year at 160 m crograns per cubic
neter woul d constitute an exceedence of the federal standard,
would it not?

A The way the exceedences are neasured, we nornally take
a three-year period and average that out.
Q If the exceedence was instead 980 m crograns per cubic

nmeter as opposed to 160 mi crogranms per cubic nmeter and the

vi ol ati on occurred regularly enough to be considered a
federal violation over the three-year standard, would there
be any difference in the designation itself of the violation?
A No, no, the designation by operation of lawis in the



noderate category. Once there is four exceedences over three

years, then it is in the noderate category. 1t's designated
as we did in this situation.

Q So no matter how bad the designation, it's stil
categorized in the same way. It's dealt differently,
however, in the planning process?

A That's correct.

V5. SCOONOVER:  Thank you.
MR, DEL PI ERO. Thank you very nuch, Ms. Scoonover.
Ms. Ni ebauer is not here, M. Haselton is not here,

M. Silver is not here. |Is there anyone else wishing to
cross-examne this witness? M. Frink
EXAM NATI ON
by MR FRINK
Q M. Calkins, in the case of a stationary source of air

pol I uti on, does EPA have standard criteria specifying the

di stance fromthe pollutant source at which the anbient air
quality is to be neasured?

A It's access by the public to the facility. Cbviously
if they work there, they are affected by it. |If it is not
accessible to the general public within that area, it is
based on public access, bottomline.

Q So by analogy, if you had a factory with a snokestack
and you could neasure a violation of anbient air quality on
the other side of the property line, would that qualify as a



violation of the anbient air quality standard?

A Yes, it woul d.

Q Is it your understanding that the bl owi ng dust from
t he area surroundi ng Mono Lake is a major source of air
pollution in the Mono Basin?

A That's my understandi ng, yes.

Q How far fromthe playa is the Warm Springs neasuring
site | ocated?

A I don't know the mleage. | amsure staff knows that.
I just don't know it.

Q Do you know if it is off the playa area?

A It's on the east side. Maybe you could define the

pl aya area again to make sure we are tal ki ng about the sane
terns.

Q | wouldn't attenpt to do that. |'msure | would get
into an argunent with people.

A I know where the sites are. 1've |ooked at the map,
have seen aerial photographs of the sites. As far as

di stance fromthe source, the playa area, | cannot personally
say what that is.

Q Is it your understanding that the neasuring site is

| ocated outside of the source of the pollutants?

A The nmeasuring site -- as part of this process we had

to validate the site within an area that neasures anbient air
to qualify for exceedences and was properly running at the
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time, and if the record says yes that it was, and that it is
accessible to the public. M understanding is if a hiker or
sonmebody could go into that area and actually be at the ranch
site.

MR FRINK: That's all | have. Thank you.
MR DEL PIERO M. Satkowski
EXAM NATI ON

by MR SATKOWEKI

Q I have a couple of questions dealing with your

i npl enentation plan. On page 2 of your Exhibit 4, under the
headi ng I npact of the Final Redesignation, you nention that
if the area was classified as a noderate nonattai nment area,
that California would have 18 nonths fromthe effective date
of the redesignation to submt to EPA a prelimnary

i npl enentati on plan for the Mono Basin. Then you go on to
say that there's sone criteria and sone itens that must be
included in the plan and that it nust be devel oped, or the
pl an nust be put together as expeditiously as practicable in
order to solve the air attai nment probl ens.

Could an inplenentation plan for air quality include a
pl an that mght take 30 years or nore to achieve your desired
result?

A No, the plan nust show that it reaches the attai nnent
by those certain dates, those deadlines. They want the
two-step process for the PM 10 planning set up -- in fact,



i f you cannot show attainment by that sixth cal endar year
fromdesignation, let's say that's January 1, 1994, which is
probably the practical date we're tal ki ng about now, if it
could not attain by January 1 of the year 2000, you must have
all these other things, reasonable controls in your plans,

t hese neasures that protect agai nst new sources of exceedence
standards and this sort. And then you becone anot her
category. You becone a serious area, and you have a new

pl anni ng deadline to attain, plus additional controls you
nmust take, and then you have ten additional years fromthat

poi nt .

Q So it sounds like, I think you said 2005 was the
farthest date that you | ook out into the future.

A That's the way, if |I add this up right with the ten

years, say, the area cannot come up with a plan to attain at
the end of the sixth year, then this other proposal to add
the ten would bring it to 2005.

Q Are you aware in the draft DEIR that if all the
exports were to cease fromthe Mono Basin, it may take 12
years or nore just to reach a target elevation of 63907

A Yes, | did see that about the 6390 and what it woul d
take to rise to that |evel.
Q Are you aware that if you were to follow the 6390

alternative as outlined in the EIR it may take upwards of 30
years to reach 63907?
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A No, | am not.

Q O also that for 6400 it may take up to 80 years to
reach that target elevation?

A | am not aware of that.

Q | have just another question, you said that the State

needs to follow all these procedures and 2005 is the target
date, what would the State have to do if we were to show t hat
it was not practical to reach, say, the 6390 target elevation
whi ch sone people say is needed to save the air quality
problem what if it was not practical to reach that by 2005,
what if it did take 30 years to reach that |evel, do you have
any coment on that?

A | think the State will have to look at all possible
strategies. It would appear just fromreading the El R that
t he nost practical strategy to reduce the wi nd-bl own

exceedences, would be to raise the |ake level, fromreading
your EIR And | would inmagine that's what would go in the
plan. If it could not show attai nment by the year -- we
woul d approve what we could of the plan, if that was the
strategy, but then if it didn't reach it by 2005, there would
have to be sone additional neasures. There are options. It
rarely happens, but that is 15 years fromthe passage of the
1990 Act, perhaps there could be a clause or anendnent or the
Act woul d change at that point in time, but I wouldn't expect
any i mredi ate changes in the Clean Air Act. Congress is very



hesitant to make changes in the short term That's the only
other option, unless there's additional neasures that the
State conmes up with during this period of planning, a plan
that could add on to the | ake |evel.
Q I think at | east the federal government needs to sort
of sign off with the State plan, the State comes up with
their air quality plan.
A We nust publish in the Federal Register approval or
di sapproval, and then our final action on it, so 18 nonths,
m d- 1995 woul d be the deadline to turn in the plan, and then
we woul d have a period of time which | would i mage woul d take
six months to propose approval, hearings, comment, and then
the final.
Q VWhat if the State Board decides to cone up with a plan
that may take 50 years and for some reason they believe that
is the nost reasonabl e approach toward solving all the
problenms in the Mono Lake Basin as opposed to, say, 30 years
whi ch was decided in the EIR or 12 years if all exports were
to cease fromthe Mono Lake Basin. |Is it your understanding
t hat EPA woul d di sapprove a 50-year plan versus sone of these
ot her plans?
A Under the current Cean Air Act, | don't think we have
a voice on that, particularly if there was a 12-year
possibility to attain the standard.

MR, SATKOWSKI :  Thank you. | believe I have no ot her
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guesti ons.
MR DEL PIERO. M. Canady has left. Board nenbers?
MR BROMAN: | have two questions.
EXAM NATI ON
by MR BROMN:
Q In your testing, what particulate nmatter is of
greatest concern?
A In the nonitoring?
Q Ri ght .
A Wl |, these are sanpled through particulate matter

monitoring sites, and we weigh the filters and deternine from
the anount on the filter what the levels are. Al so, the
Great Basin District analyzes the filters to find out what
material, what heavy netals, what other materials mght be
found on the filter as well.

Q That's my question, which is of greatest concern, or
isit the total dust that is in the air?
A Wll, the standard is based on the total dust in the

air where they neasure. However, in devel oping the control
strategy, it behooves you to | ook at what materials are there
to help identify the sources of the problem

Q And the foll owup question on that, if you are |ooking
at the total, how much of the total from your nonitoring
stations that you have. do you estimate cones fromthe
surroundi ng | ake area as opposed to the surrounding



nei ghbori ng area?
A | don't believe I could answer that. That woul d be a
qguestion of the State or the GGeat Basin District. That's
the kind of information that they have and will | ook at when
they develop the plan for the area and determ ne where the
control strategy should be placed. | believe they can
determ ne that anmount when they look at the filters, and
per haps soneone el se who will be speaki ng before you can tell
you what those filters |ook like.

MR BROMN: That's all.

MR DEL PIERO. Actually, | don't think I have a

qguestion of you. | have questions of people fromthe G eat
Basin Unified Air Pollution Control District, but | don't
think I"mgoing to get a chance to ask those. | had

antici pated having a whol e bunch of questions. | wanted nore

specificity in terms of what EPA's standards are. At this
point | don't think so, so let's go back to redirect. Do you
have anything further, sir?

VMR ZABEL: No, | do not.

MR DEL PIERO. M. Birm ngham any recross?

RECROSS EXAM NATI ON

by MR Bl RM NGHAM
Q M. Cal kins, under the Clean Air Act and the
regul ati ons pronul gated by EPA to inplenent the Clean Air
Act, can nonattai nment areas be determined fromair



di spersi on nodel s?

A Yes, they can.

Q So, if an air dispersion nodel approved by EPA shows
that there will be exceedences of the federal standard in
excess of one per year, then the area bei ng nodel ed woul d be
designated a nonattai nnent area?

A Yes, that can be done in addition to the actual
sanpl i ng.
Q I"mgoing to ask you a hypothetical, and I'mgoing to

ask you to assune the followi ng: The inland western snowy
plover is a bird which is a candi date species to be listed as
t hreat ened and endangered under the Endangered Species Act,
and I'mgoing to ask you to assune that the species is listed
under the Endangered Species Act, and I'mgoing to ask you to
further assume that the | ake bed playa from which dust is
em tted around Mono Lake is an area which serves as nesting
habitat for the species that is |listed as threatened or
endanger ed under the Endangered Species Act, and that raising
the |l evel of Mno Lake to an elevation of 6390 woul d have
detrimental effects on the nesting habitat of the threatened
speci es; under those circunstances, what application would
the G ean Air Act have?

MR, ZABEL: (bjection. This calls for extrene
specul ation on the witness's part.

MR DEL PIERO. It is a hypothetical question. M.



Flinn, unless you have sonething better --

MR FLINN  Well, I will try. | believe that it |acks
foundation, it calls for expertise, not on the dean Air Act
itself, but howthe Clean Air Act interrelates with the
Endangered Species Act. Mybe this witness has famliarity
with that, maybe he doesn't, but if he doesn't have
famliarity or particular experience with that interaction
then there is no foundation for it.

MR DEL PIERO | amgoing to sustain M. Flinn's
objection, but et me ask the witness to recall the question
because | think with one or two questions of foundation, M.
Bi rm ngham you can then ask the question again.

MR BIRMNGHAM Q Are you famliar with the
Endanger ed Species Act?

A I amaware of it. | amnot an expert in that area
no.

Q Does the Environmental Protection Agency cooperate
with the Fish and Wldlife Service through any consultation
process?

A Yes, in the Environnental |npact Statenment process,

persons in our prograns obviously deal with other federa
agenci es.

Q And in connection with the inplenentation of the
Endangered Species Act by the Fish and Wldlife Service, does
EPA consult with the Fish and WIldlife Service?



A It cones about once again through the inpact statenent
process.
Q Are you aware of any circunstances in which the

application of the Clean Air Act may have resulted in the
take of a threatened or endangered species?

A No, |'m not.

Q So you couldn't tell the Board what to expect if the
proposed strategy to reduce em ssions fromthe Mono Lake bed
playa would result in the take of endangered or threatened
speci es?

A No, | --

MR DEL PIERC First, M. Flinn.

MR, FLINN:  Actually, | could not understand the
qguestion, and | was going to ask to have it reread. | think
it is objectionable, but I just don't understand it.

MR DEL PIERC M. Thonas

MR THOVAS: W woul d object on the basis this w tness
has no expertise in the take designation

MR DEL PIERO In regard to M. Thonmas' objection, |
am going to overrul e that because the witness did indicate he
had sonme understandi ng of the Endangered Species Act. As to
whet her or not it is necessary to be an expert in ternms of
that in order to interpret what the term"take" is, which is
defined in the Act, | don't think that's necessary. [|I'm
sorry, M. Flinn, what was your objection?



MR FLINN: | wanted the question read back.

MR DEL PIERO. So you could figure out what your
obj ection was?

MR FLINN: If | have to.

MR DEL PIERO. Alice, could you please read the
guesti on back.

(The reporter read the question as follows: So

you couldn't tell the Board what to expect if

the proposed strategy to reduce em ssions from

t he Mono Lake bed playa would result in the take

of endangered or threatened species?)

MR DEL PIERO. Can you tell us what to expect in
terns of the regulatory process as it would relate to this
poi nt ?

A No, | could not.

MR DEL PIERO. There is the answer. M. Birm ngham
proceed.

MR BIRMNGHAM Q M. Satkowski asked you sone
guestions about the State's obligation in inplenmenting the
Clean Water Act. This Board has no obligation with respect
to inplenentation of the Clean Air Act; isn't that correct?

MR, ZABEL: That calls for a | egal conclusion.

MR DEL PI ERO  Sustai ned.

MR BIRMNGHAM Q Let me restate the question.
Under the Clean Air Act, the governor of each state is



del egated authority to inplenment the Clean Air Act; is that
correct?

A Yes.

Q And it was your testinony earlier that the Governor of
California has designated that authority to the California
Air Resources Board; is that correct?

A Yes.

Q Are you aware of any authority that the Governor has
del egated to the State Water Resources Control Board to

i npl enent the Clean Air Act?

A I am not aware of any authority. However, the set of
measures that a state can cone up with, in this case the Air
Resources Board in submitting to us, can be a conbi nation
from many agencies, state, local, transportati on agenci es,
whatever. It is not only air pollution agencies that devel op
strategies that turn into regul ati ons, but eventually the
Air Resources Board submits whatever that conbination is.

Q And anong the agencies which can determ ne which
strategi es can be pursued, that is the State Legislature; is
that correct?

A Yes.

Q And isn't it correct that the State Legi sl ature has
told the Great Basin Unified Air Pollution Control District
that in inplementing the Clean Air Act it may not undertake
any activity which would reduce the water gathering
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activities of the City of Los Angel es?

MR FLINN. | would object. That calls for a
conclusion of California | aw about which there is a fairly
bi g controversy.

MR DEL PIERO  Sust ai ned.

MR BIRMNGHAM Q Have you reviewed the State
statutes with respect to the inplenmentation of the Clean Ar
Act by the Great Basin Unified Air Pollution Control
District?

A No, | have not.

Q Now you have stated in response to a question by M.
Sat kowski that the State needs to consider all possible
strategies in aneliorating the em ssion of particulate matter
fromthe | ake bed playa at Mono Lake; is that correct?

A Al'l possible strategies for the Mono Basin, yes.
That's what the inplenmentation planning process is all about.
Q Are you aware of any strategies other than raising the
| evel of Mono Lake that have been considered?

A I am not aware that they have started considering

those strategies yet. First they need to be designated
nonattai nment. Now the 18-nonth process begins at which they
| ook at the possible strategi es and nake that decision

Q Those woul d be strategies devel oped by the Great Basin
Unified Air Pollution Control District in conjunction with
the California Alr Resources Board?



A Yes.

MR, Bl RM NGHAM  Thank you very much.

MR, DEL PI ERO. Thank you very nuch. M. Flinn -- I'm
sorry. M. Thomss.

MR FLINN: 1"l start.

MR, THOVAS: No questi ons.

MR DEL PIERO M. Flinn.

RECROSS EXAM NATI ON

by MR FLINN
Q M. Calkins, if you could get out the National Audubon
Soci ety and Mono Lake Committee Exhibit 222, and if you could
turn to page 11, the third paragraph of that, | wanted to

talk a little bit nore about this timng area that M.

Sat kowski raised, and the third paragraph begins, if a
serious area fails to attain by the applicable attainnent
date, which may be an extended attai nment date -- Do you see
that sentence there?

A Yes.

Q Then there's tal k about progress relating to 5 percent
of the anmount of such em ssions, less than 5 percent of the
anount of such em ssions reported in the nost recent area.

Do you see that?

A Yes.
Q Coul d you explain to us how this particular provision
wor ks?



A As | nentioned earlier, there is a provision for one
additional year in the attainnment if they have shown they
have carried out everything else. This would appear to
provide that there be this 5 percent a year reduction, at

| east fromthe nost recent em ssion inventory in the plan and

the strategy. |In order to get the extension they would have
to have a 5 percent reduction.
Q Is this a one-tine only, or if the State can show

continuing progress and revises the State inplenmentation
plan, it can continue to stay within regul atory approval ?
A | believe | would have to research that. As was
menti oned before, this policy has just been signed. It wll
be part of the new general preanble to the devel opnent of
i npl enent ati on plans that the agency is about to cone out
wi th, which would be an addendumto the existing one.

| see that, and until we can di scuss how you interpret.
this, | would rather not comment on it.

MR FLI NN Ckay, no further questions.

MR, DEL PI ERO. Thank you very nuch. M.
Roos- Col I i ns.
ROCS- COLLINS:  No questi ons.
DEL PIERO Ms. Scoonover.
SCOONOVER: | have no further questions.
DEL PIERO Anyone el se? M. Frink, any nore for

2HDD

you?
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MR FRINK: | have just a couple. | wll go after
Jim

MR DEL PIERO. M. Canaday, why don't you go first?

EXAM NATI ON

by MR CANADAY:
Q M. Calkins, the PM 10 standard, | want to be sure
understand it correctly, that the human ri sk assessnent that
has al ready been done is inherent in the standard; is that
correct?

A Yes.

Q It doesn't require a risk assessnment within the Mono
Basi n?

A No, the standard was set based on heal th studies.

Q You testified earlier that if the State in its various

pl anni ng processes failed to neet or to achieve the standard,
that EPA woul d then be required or could establish its own

i npl enentati on standard; is that correct?

A That's required by the Act, yes.

Q In [ ooking at the opportunity that may be available in
the inpl enentati on planning process in other areas under
simlar circunmstances, there may be a suite of opportunities
of different measures you could take to reduce the source
areas. In this case we have a basin and primarily nost, if
not all, the source areas are contained within the U S.
Forest Service National Scenic Area which has been designated



by Congress, and therefore there are linmtations, at |east
under that Act, of the kind of the activities that can take
place within that area. Okay, what if the State inits

i npl enentation plan is limted, even though there are
practicabl e neasures, but those neasures are not available to
the State because of the limtations of the Forest Service,
and therefore the only practicable neasure, and this is a
hypot hetical, remaining is a raise in elevation of the |ake.
Whul d that be cause for an extension of tine to inplenment the
process given the fact that tinme is what we are tal ki ng about
that it takes under natural hydrol ogy?

A | assunme you are referring, if the federal governnent
had to develop a plan, the State had to develop the plan to
turn in a plan and the EPA was devel oping a federa

i npl enentation plan, am1 right?

Q G ven the conditions in the Mono Basin, if it were
out si de of the Mono Basin, there may be sone engi neering
solutions that would be avail abl e, but because of the fact
that the area is designated as a National Scenic Area, and
therefore the Forest Service has certain authority to require
or limt certain activities within that scenic area, it
reduces those things that are considered practicable, and ny
guestion to you is, if, in fact, the only thing that renains
after this triage of opportunity is raising the |ake |evel,
and based on sone questions by M. Satkowski, that's going to



take considerably nore time than the 16 years, so is it
likely that the State could get an extension of ting,

acknow edging that limtation?

A Well, first we would be working in either scenario
whether it is a federal plan or a State inplenentation plan
close to our sister agencies such as the Forest Service, to
see what could be worked out within their requirenments and

| aws and our legislation. Secondly, and it was pointed out
in one of the earlier questioning, the docunment here on
serious PM 10 areas, it appears with this 5 percent per year
there's sonme ability to reduce em ssions even beyond the
deadl i ne, but once again | would consult staff to see how
this plays into the attai nment deadline, because Congress was
pretty clear on what the ultimte deadline would be with

t hese various extensions that you could get.

Q Since all or nost all of the source areas are within
the jurisdiction of the U S. Forest Service, a federa
agency, will the inplenentation plan ultimately require a
NEPA docunent ?

A Not knowi ng what the cost involved would be in the
plan or, actually, | amquite certain it would be. 1In fact,
quite often on plans, State plans, there are EIR s or NEPA
docunents, so this would involve the Forest Service, and
there is a good possibility of that, but | couldn't say what
the nmeasures were.



MR, CANADAY: Thank you.
EXAM NATI ON

by MR FRINK
Q M. Calkins, along the |ines of the amount of tine
avai | abl e for achieving conpliance with the federal standard,
| direct your attention to page 11 of the National Audubon
Soci ety- Mono/ Lake Conmittee Exhibit 222, which is the
Septenber 4, 1993, nmeno from EPA. The second paragraph of
that indicates that if the State is unable to reach
attainment within the statutory deadline of ten years,
applicable to serious nonattai nment areas, it may apply to
the EPA for an extension not to exceed five years beyond the
serious area attai nment date

So just adding up the time | want to nmake sure | am

clear on this. Is it a case in which the State has 18 nont hs
to come up with a plan initially?

A Yes.

Q Then it has an additional ten years to achieve

conpliance fromthe date it submts the plan or fromthe date
of nonattai nment ?

A The first plan is for its noderate status, and only if
it can show it is doing these various measures that it cannot
attain in six years, then it would be reclassified as
serious, and that gives you a ten-year period of tine.

Q Is it a period of ten years fromthe tine at which the



area i s designated as a serious nonattai nnent area?

A Ten years fromits redesignation to serious, so you're
tal king probably two years -- Let's try the dates out.
January 1, 1994 is probably when we're tal ki ng about the

of ficial designation and the 18-nonth start. So 18 nonths
later we get a plan if it stretched out to the full 18

nont hs, probably about six nonths for EPA to approve or

di sapprove. And let's say they cannot make it and we have to
go to the serious, then there is a redesignation process that

happens. | do not believe it's automatic by operation of
law. | think there is a six-nmonth period where it's proposed
and goes final. So we're probably talking ten years starting

fromJanuary 1 of '96, so we're talking closer to the year
2006, that deadline. Then you grant five nore years under
the policy here which I would have to assunme is inplenenting
the intent of Congress to have some sort of escape cl ause
where it cannot be met at the 2006 mark, so we're talking
about 2011. It looks like 2011. Once again we could have
the staff research that, but reading this, 2011 I ooks |ike
the far end of any extension you can get.

Q And i nsofar as your understanding is concerned, the
criteria for attaining that additional five-year extension of
time are the factors spelled out in the second paragraph on
page 117

A Ri ght .



Q Then goi ng on, the paragraph after that says, if a
serious area fails to attain the applicable attainnent date,
whi ch may be an extended attai nnent date, another SIP
revision is required within 12 nonths that provides for

attai nnent, and until then, for annual reductions in PM 10 or
PM 10 precursor emssions within the area of not |less than 5
percent of the ampunt of such emissions as reported in the
nost recent emission inventory for the area. See Section 189

(d).

Now | aminterested in your understanding of this.
If, in fact, the State can denonstrate it is not practicable
to achieve attainment in ten years fromthe time that the
area is designated as a serious nonattai nnent area, and if,
in fact, it receives an additional five-year extension beyond
that, neeting the criteria specified in the second paragraph
page 11, is it then possible for the State to be in
conpliance with federal lawif it can denonstrate that the
measures it is taking result in a 5 percent reduction in
em ssi ons per year?
A If everything el se has been done as expeditiously as
practicable up to that point, all these other neasures have
been tried, it is not like you wait until that tine and start
your 5 percent a year. 1In reading the policy |I think you are
correct, and | think nmy earlier statenment in ny summary of
the Act being very generous, PM 10 is even nore generous than
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I may have indicated in ny statenment there when you add in
the extra 5 percent per year

Q So if the criteria specified in the nmenorandum are
met, it is possible that the State could have in excess of 16
years fromthis initial designation of noderate nonattai nment
to come within conpliance with federal air quality

regul ations; is that correct?

A It woul d appear fromthe policy -- The only thing
caution you is that Congress set certain dates. They did not
wite the policy for these extensions, and there could be
concei vabl y a Congressi onal oversight question whether that
extra time is correct. That is the only caution | would Iike
to make.

Q And just to clarify one nore point on that, the 5
percent reduction referred to in paragraph 3 on page 11, in
an instance such as the Mono Basin in which your
nonatt ai nment instances occur on the average of once or a
little nore every year, how would you determine if, in fact,
you are achieving a 5 percent reduction in em ssions?

A It's somewhat specul ative, but | would think it would
al nrost be on air quality at this year 2011 or whatever you
are down to at that tine, and say the exceedences are 50
percent over the standard, you might in this case, if we
don't have nore sophisticated em ssion inventory techni ques
by then, which we may well have, you m ght have to assune



that you're 50 percent over the standard, so you got 50
percent nore em ssions than allowed and reduce 5 percent of
that 50 percent enissions a year. That's specul ative, but
that may be one way of going about it.
Q The way you would determine if you were likely to neet
t hose reductions in em ssions would be based on nodeling your
results; is that correct?
A Most |ikely, yes.

MR FRINK | believe that's all our questions.

MR, DEL PIERO. Any ot her questions by staff, Board
nmenber s?

MR, STUBCHAER: | have one question
MR DEL PIERO M. Stubchaer.
EXAM NATI ON

by MR STUBCHAER

Q Rel ating to the | ast discussion about the 5 percent
reduction, |ooking at the paragraph that M. Frink referred
to, it says not |less than 5 percent of such em ssions as
reported in the nost recent em ssion inventory for the area
-- Does that nmean if you do a new em ssion inventory each
year it is 5 percent of that anmount then that has to be
reduced?

A My under standing is when you submtted that plan that
said we still could not neet it within the five-year

ext ensi on when that plan was submitted, there would have to



be a baseline inventory along with that, and that's what you
woul d work against. You couldn't keep reducing, or you would
never get down to --

Q Right. | was thinking of 5 percent of 95, et cetera.
So then it is really not the nost recent, it is the baseline.
A Baseline at the tine of the plan. That's what we're

working on, the current Clean Air Act has a 1990 baseline

i nventory. As of actually today, nationw de all of your
ozone areas in the country have to turn in a plan show ng
they are making their 3 percent a year or 15 percent for the
first five years plans, and it is based on the 1990 baseline
i nventory, and | assume that's the same techni que that woul d
be used.

Q Then the nmeno ought to be reworded.
A Good point.
EXAM NATI ON
by MR DEL Pl ERO
Q M. Calkins, | have a couple of questions. EPA Region
9 consists of both an Air Division and a Water Division; is
that right?
A Yes, and several other divisions.
Q Has it been the practice of EPA to make

recomendations to other federal agencies to w thhold federa
funds for a variety of prograns in certain areas of Region 9
when they fail to neet the air quality standards and the



water quality standards?

A As you know, M. Vice Chairman, right now we are in
t he process of proposing hi ghway sanctions, federal highway
sanctions, on the California Smog Check Program and we deal
with the federal transportation, Departnent of
Transportation, the FDA, Transportation Agency, and the
Federal H ghways in that process, and we have done this

bef or e.

Thi s happened under the 1980 C ean Air Act where we
wor ked closely with the Departnment of Transportation and
actually withheld funds, and that is mandated by the C ean
Air Act. So we have worked with other agencies in funding
i ssues.

Q Do you know i f the Division of Region 9 has
conditioned that grants for sanitary sewer projects and water
quality projects requiring certain areas that are recipient
agenci es of those grants to conply with air quality

st andar ds?

A Wl |, you probably know the current Cean Air Act does
not provide for that sanctioning of construction grants,
water grants, but the previous Cean Air Act did, and as far
as | know, we did not sanction any projects and the water
area did. After we |looked at it froma total environnental
standpoi nt, we thought we were probably hurting nore than

hel pi ng.



Q As far as you know.

A As far as we know. You may be familiar with when we
did within the agency.

Q Do you believe that in the future in order to insure

conpliance with federal statutes |ike the Cean Air Act, that
EPA coul d require other governmental agencies besides the
State Air Resources Board to conply with certain water rights
in order to receive federal funds?

A One of the very inportant parts of the Cean Air Act
is, and I mght say it is also being signed today or has been
signed today by Adm nistrator Bronner, are the conform ng
parts of the Clean Air Act where any federal actions that
take place nust be in conformance with the State

i npl enentati on plan of the Federal Cean Air Act. So the
conform ng provisions, particularly the general conform ng
ones which are the ones that apply in a case like this, would
apply whether it be the Forest Service or Corps of Engineers,
or any other federal agency, Departnent of Transportation
woul d have to show t hat any funding or planning process was
in conformance with the Federal Clean Air Act. There would
be that relation in the federal level, and the states nust
obviously carry out their own.

Q In the absence of the ability of those regiona

di vi sions of those various federal departnents to show
conformty, would that noney be prohibited from being
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expended?
A If, in fact, they could show it was conforn ng?
Q Coul d not .
A Yes, they could not construct that project.
MR DEL PIERC That's all | have

Ladi es and gentlenmen, we are going to be in recess
until 1:00 o' clock. Thank you very nuch, M. Calkins, and
your counsel. Short of anything else, I think you're
excused.

(Noon recess)



MONDAY, NOVEMBER 15, 1993, 1:00 P.M
--000- -

MR DEL PIERO. Ladies and gentlenen, this hearing
will again cone to order. Good afternoon. M. Dodge.

MR, DODGE: | have a procedural matter, actually two
matters, which I hope turn out to be rel ated.

Last week we were tal king about potentially adding
Decenmber 1 to the hearing schedule, and | denurred based on
nmy schedule. | can be available on Decenber 1. And the
related point is a couple of weeks ago, | think we agreed in
principle that there would be a hearing date in the Mno
Basin where the historical folks can testify and also the air
pollution witnesses that aren't experts, but rather |ay
wi t nesses, and we have never set that date.

In the interim ny client has called the historica
witnesses, and | think it is fair to say they are generally
avai |l abl e, but as you get closer and closer to Christmas,
they tend to have famly comng in, but they are generally
avai l abl e, and | woul d suggest Decenber 1 as a good day for

that. That is a Wednesday.

MR DEL PIERO  Ckay.

MR FRINKK M. Del Piero, there m ght be a
conplication there if we are planning to go ahead with the
heari ng on Decenber 2 as well. To have everybody over there,
if we had a full day on the 1st, that's about a five-hour
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drive back. | suppose it is doable, but it will be late at
ni ght com ng back if there are many w tnesses.

MR DEL PIERO M. Dodge, |I'msorry, sir, go ahead.

MR DODGE: W were planning to put themon in terns
of two panels. |If it is nore convenient, we'll put them on
as one panel. There's approximately eight people, | believe.

MR DEL PIERG | think M. Frink's concern is not
whet her or not to put themon in one or two panels. It is
t he day, Wednesday, as opposed to Friday.

MR DODGE: | think I was adjusting his concern. It
m ght shorten the day if we did it in one panel.

MR FRINK: | talked to M. Flinn earlier this
nmorni ng, and he indicated that you were still at |east
| ooking at the possibility of having them appear on videot ape
by way of deposition. |Is that sonething you are still
actively considering?

MR DODGE: No, it is not. Unhappily, M. Flinn was
not here when we agreed in principle that there would be a
day in Mno Basin.

MR, DEL PIERO Okay. Let nme answer those questions |
am capabl e of answering, and then | will nake some new
answers up for tonorrow in terns of ones that | can't answer
Now.

Al the dates set are avail able now for hearing on
November 15 through 17, Decenber 1 through 3, Decenber 6 and
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7, Decenber 15 through 17. Wen do you | eave, Mary?

M5. SCOONOVER:  The 19t h.

MR, DEL Pl ERO. And Decenber 20 through 22.

M5. SCOONOVER | think M. Stevens or M. Valentine
can cover it.

MR FRINK: |Is Decenber 8 still on until 3:00 p.m?

MR, DEL Pl ERO. Decenber 8 until 3:00 p.m Because it
is a holiday, we will be breaking at 3:00 p.m

M5. CAHILL: Can you tell us which of those are
eveni ng sessions at all or are they all?

MR, DEL Pl ERO. Wednesday is what day?

M5. CAHI LL: The 17th is this Wdnesday.

MR DEL PIERO. The 17th | have to go to San
Bernardi no. Decenmber 1 through 3 it is probably safe to
assune that the majority of themwll be; I amnot in a
position at this point to tell you what day it is that we're
going to go over to Mono to do the senior citizens over
there, but | assune they are senior citizens; is that true?

MR DODGE: Well, certainly the first group tal king
about the prediversion conditions are senior citizens. There
is a second group of three people that live out there who are
going to talk about air pollution. 1| don't know what their
ages are.

MR, DEL PIERO kay. Do you have an alternate day or
al ternate days other than the 1st of Decenber?



MR, DODGE: Again, I'mtold that these folks are
general |y available and that they would |like to stay away
from Chri stmas as nmuch as possi bl e.

MR DEL PIERO What is the 6th?

MR, DODGE: Mbnday.

MR BI RM NGHAM  Excuse nme, M. Del Piero, | have a
hearing in Fresno on that day.

MR, DEL PIERO. Then we aren't going to do it that
day. |Is the 15th a Mnday?

DODGE: It's a Wednesday.

DEL PIERO How about Friday?

CANADAY: The 17th?

DEL PIERC  Yes, the 17th.

. CANADAY: If | mght ask M. Frink, what's our
noticing requirenment in days?

MR FRINK: Once the hearing is going, | think the
continuation of the hearing can be done at any tine. W are
addi ng days now, and we are certainly sufficiently in advance
of the 15th.

MR DEL PIERO. Can you be in Mono Lake on the 17th?

M5. SCOONOVER:  Yes.

MR, DEL PI ERO. Anyone el se have a problemw th the

22333

17t h?
MR DODGE: M. Cain infornms nme the weat her can be
potentially rough in ternms of getting there.



MR DEL PIERO. Is the 15th a better day? The State
of California does have access to a four-wheel drive. 1'm
going to let nmy people who provide ne with counsel discuss
this matter with me this evening, M. Dodge, and we will have
an answer first thing in the norning, sir.

MR, DODGE: Thank you.

MR, DEL Pl ERO. Does anybody have any days at which
they can't be here besides the 6th for M. Birm ngham and
everything after the 19th for Ms. Scoonover?

MR DODGE: Well, if we are tal king about Decenber 20,
21, and 22, |1'mschedul ed to work on another case.

MR DEL PIERO kay. |Is M. Flinn scheduled to work
on the sanme case?

MR DODGE: Not to ny know edge.

MR DEL PIERO M. Roos-Collins.

MR, ROCS- COLLINS:  Your question concerns the dates
that were just set, | amunavailable after 1:00 o' cl ock on
Wednesday, Decenber 15, and | am avail abl e Decenber 21 and
22.

MR DEL PIERG  You are unavail able after 1:00 on the
15th until when?

MR, ROCS- COLLINS: For the rest of that day.

MR DEL PIERO. Like on the 17th you are avail abl e?

MR ROOS-COLLINS: Yes.

MR DEL PIERO W will have an answer in regard to



00069

the day that we will travel to Mono tonorrow, not |ater than
tonmorrow norni ng at 8: 30 when we begi n again.

MR THOVAS: M. Del Piero, there was earlier an
objection to M. Tillemans' testinony that needs to be taken
up prior to comenci ng.

MR DEL PIERO Was it raised by you, sir?

MR THOVAS: Yes.

MR, DEL PIERO. Forgive me, but | don't recall what it
was.

MR THOWVAS: Oiginally we were objecting to M.
Tillemans' testinony if we're going to the condition of
wildlife in the Mono Basin as it deals exclusively with
Crow ey Lake and the wetl ands at Crow ey.

We had a conversation earlier today with the LADW
counsel, and we agreed that if the testinony is limted to
the cunul ative inpact of the trust value of the Crow ey
wet | ands and does not apply and does not go to the existence
or nonexi stence of wildlife in Mono Lake, our objection would
be satisfied.

MR DEL PIERO M. Birm ngham is that acceptable to
you, sir?

MR BIRMNGHAM Yes. M. Tillemans' testinmony is
being offered to establish habitat at Crow ey Lake, not the
conditions in the Mono Basin, with the exception of a
vi deotape which M. Tillemans will show during his testinony,
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1 and M. Thomas and | discussed that, and | don't know if he
2 had any objections to that.

3 MR DEL PIERO M. Thonas

4 MR, THOVAS: Insofar as the video is divided, and you are
5 speaking to the Mono section of the video, no.

6 MR DEL PIERO M. Roos-Collins.

7 MR ROOCS-COLLINS: M. Del Piero, | was unaware of

8 this. | don't like the result. | would like to ask this

9 Wi t ness questions about wildlife inpact both in the Mino and
10 Onens Basin, not limted to Lake Crow ey.
11 MR BIRMNGHAM | believe the agreenent only rel ated
12 to M. Tillemans' direct testinony and did not relate to
13 cross-exam nation by other parties.

14 MR ROOCS-COLLINS: Wth that clarification, | wll sit
15 down.

16 MR BIRM NGHAM M. Thomas may have a different

17 under st andi ng.

18 MR DEL PIERO. M. Thonmas, do you have a different

19 under st andi ng?

20 MR THOVAS: Only insofar as one's cross should not --
21 MR DEL PIERC W have flexible rules.

22 MR THOVAS: That is right, we do have flexible rules.
23 MR, CANADAY: For parties that have conme a | ong way

24 today who are not necessarily interested in this panel we
25 have now, and since you are intending to go into an evening
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session, could we understand from M. Birm ngham who hi s next
wi t ness may be who may cone on board this evening?

MR DEL PIERO. M. Birm ngham

MR, BIRM NGHAM  John Pinsonnault who will testify on
air quality and Dr. Fedoruk, who is supposed to arrive at
:00 o' clock, and we hope he will be here this evening, but
in any event, we will go forward with M. Pinsonnault.

MR DEL PIERO Dr. Fedoruk is on birds?

MR BIRMNGHAM No, he is on air quality.

MR DEL PIERO. Onh, he is on air quality also. Any
ot her questions before we begin again? Gkay, Ms. Goldsmth,
good afternoon.

M5. GOLDSM TH: Good afternoon. | ampresenting as a
panel Dr. Joseph Jehl and M. Brian Tillemans, and | will
start with Dr. Jehl.

JOSEPH R JEHL,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by M5. GOLDSM TH:

Q Dr. Jehl, would you pl ease state your nane and spell
it for the reporter.
A My nane is Joseph Jehl, J-E-HL, Jr.
MR, DEL PI ERO. Have you been sworn?
A This nmorning, sir.

M5. GOLDSM TH: Q What is your enploynment, Dr. Jehl?



A I am Seni or Research Biologist of the Hubbs Seaworld
Research Institute in San D ego.

Q Is LADW Exhibit 35 a correct statement of your
educati on and experience?

A | believe so.

Q Whul d you pl ease briefly sumrari ze for the Board your

education and experience as it is relevant to the issues you
wi | | address concerni ng Mono Lake.

A | have a Ph.D. in Biology fromthe University of

M chigan. | have been studying water birds for about 40
years. | have been doing work in the Mono Basin since 1980
continuously. | have been in the past the editor of several
technical journals. |In 1987 and 1988 | acted as Chief
Scientist for the President's Council for Environnental
Quality in Washington, D.C

Q VWhat species of birds have you studied at Mono Lake?
A Essentially all of themw th the exception of -- |
have not studied snowy plovers in any great detail.

Q Are LADWP Exhibits 36, 37, and 40 papers which you
aut hored, at least in part?

A Yes.

Q Did the informati on contained in them assist you in
form ng the concl usions you offer in your testinony today?
A They di d.

Q Are LADWP Exhi bits 38 and 39 papers on which you



relied in form ng your opinions and concl usi ons concer ni ng
Mono Lake?

A Yes, they are.

Q Is Exhibit 34 a correct copy of your testinony today?
A | believe so.

Q Do you have any corrections that you would like to
make?

A Yes, there are a couple of mnor corrections I would
like to make as part of my testinony.

Q You will identify the corrections as you go through?
A Yes.

Q WIIl you briefly sumrari ze your testinony, Dr. Jehl?
A The Departnent of Water and Power proposes to regul ate

Mono Lake at a range of el evations from 6374 to 6385 feet
approximately, and | want to discuss howthis act is likely
to affect the inportant conponents of the bird life.

My opi ni ons are based on personal field and historica
research since 1980 at Mono Lake, and at nmany ot her saline
| akes.

Sonme of ny findings have been published in 35

scientific papers. | want to acknow edge that the
preparation of the EIR required that an enornous anount of
material be evaluated. |In some cases, however, inportant

i nformati on was not incorporated, and sonme was
m si nt er pret ed.



I will nmention some of these findings that require
nodi fication and revi sion before being used to draw any
conclusions. | want to begin by comenting on severa
species in particular. One is the Caspian tern. | have
previously published a paper on the history of the Mno Lake
col ony through 1986 and have updated that material and the
table in ny witten testinony which you should have before
you.

| also need to add sone earlier historical information
to expand the record further

Q Dr. Jehl, is the table that you are referring to Table
A in your testinony?

A That's correct. Now, the Caspian tern is not a
particul arly conmon species in the interior of the West. It

nests often in association with gulls on open, barren
i sl ands.

This habitat did not exist at Mono Lake until the |ake
began to fall, unless you want to count when Paoha I sl and
erupted 200 years ago. But within our historical franework,
the habitat did not exist.

As nentioned in ny publication on this subject, but
not in the witten testinony, the terns probably began
nesting at the lake in the md-1960s. The earliest
docunented date known to ne is 1963, if you want to penci
that in, when the | ake was about 6393.



Because of habitat requirenents, the first nesting
area at the | ake was probably on the crest of Twain Island.
Now | will stop for a mnute here, because | don't know how
much background you have here on the geography of the | ake
and the names of various island groups, but there are two
maj or islands, Paoha and Negit. Then there's a series of
smal l er islands, the Negit islets over here and Paoha islets
over here, and those four islets | will be nentioning off and
on.

Now, as | said, because of habitat requirenments, the
first nesting area was probably on the crest of Twain Island,
which is in the Negit islet group.

The birds continued to nest there through 1981 as
shown in the table.

Sone of them noved to the Paoha Island on the other
side of the lake. After the |ake began to rise in 1983, the
col ony noved to another island in that area.

The nunber of pairs decreased for awhile, and since
then there has been a slow increase, although production is
too | ow, always has been too low, for the colony to maintain
itself.

The tern's presence as a breeding species at Mino Lake
depends upon the exi stence of flat, sandy nesting areas which
will likely disappear under the upper limts of the 6383
alternative.



I ndeed, the current nesting site will disappear at the
hi gher range | evel of the 6377 alternative or even at the
LADWP pl an

As the |l ake rises and the island size contracts, gulls
that nest around the edge of these islands will be forced
hi gher and hi gher onto the island, and because they cone in
earlier and nest earlier than the terns, and they dom nate
the terns, they will eventually take over the tern nesting
areas and excl ude them

Now, Caspian terns are not a rare bird, and the |oss
of Mono Lake as a nesting area will have no effect whatsoever
on the species. But if, as the EIR acknow edges, the terns
are of interest to ornithol ogists and recreationi sts because
they add biol ogi cal diversity of the | ake, perhaps they
shoul d be considered. At least the pros and cons of the
probabl e 1 oss of this species should have been di scussed.

The EIR al so says that this is a valuabl e col ony
because if it increases, it could becone a source for the
popul ation that is expanding into the Geat Basin.

Qoviously, that is inpossible if the 6377 or 6383
alternatives are adopted, because this habitat will not
exi st.

So we can't have the source for a popul ati on and
destroy the habitat at the sane tinme, and this needs to be
di scussed



I want to talk a little bit now about the eared grebe.
The eared grebe, with a population of nearly 11 mllion, is
by far the nost abundant bird at Mno Lake. It conprises
over 85 percent of the avian biomass. Wat that nmeans is if
you add up all the weight of all the birds up in the | ake.
you find out that 85 percent of that nmass is taken up by
eared grebes. That neans 85 percent of the inpact on the
| ake's resources, or nmore, is domnated by this single bird.

The bird is interesting because individuals may remain
continuously at the lake for up to eight nonths and because
the majority of the new world popul ati on occurs here in the
fall, and because the grebes are totally reliant on the
| ake's resources, they can't fly. Once they are there, they
stay there for a long, long tine.

Changes in the | ake's ecology will have a greater
i npact on this species than any other we are going to talk
about .

The adequacy of the | ake's food supply for grebes and
ot her species was nmentioned as a matter of concern in the
El R

I and ot hers have studied the eared grebe and published
maj or papers on its biology and ecology in feeding. Al have
found, as the EIR acknow edges, that even when the | ake was
at an historic low, 6372, food was nore than adequate to
support the popul ation.



We can illustrate this by conparing the weights of
grebes and in the fall with respect to the size of the brine
shrinmp popul ation that they' re eating.

You can see that the weights of the birds are
i ncreasing from June through October each year. This is the
average body mass of a grebe. Wen it conmes in, it is skinny
and wei ghs about 200 to 300 grams. Wile they are at the
| ake they fatten up and increase by nore than double their
wei ght with huge fat deposits, sonme of themgetting up to as
much as 700 grans. At the same tinme they are doing that --

Q For the record, the dotted line is the weight of the
eared grebes?
A Yes. This other line here is the mean density of the

brine shrinp. This data was provided by people from Santa
Bar bara who have been nmeasuring this for years.

You can see that early in the year, August and
Sept enber, brine shrinp nunbers are very high, and then they
drop down. Even though these nunbers are dropping very
qui ckly, the birds continue to gain weight until the brine
shrinp bi omass gets around 3,000 per neter square.

And this is just not a sinple response because the
nunber of birds that we started with here is about 20, 000,
and by the time we are up here, we have close to a mllion
So the inpact, the nunber of things that are eating, is
i ncreasing trenmendously, and yet they are holding their



wei ght until late in the year when the brine shrinp are
normal Iy dyi ng anyway.

Q For the record, were you referring to Figure 1 from
your direct testinony?

A I was. Now the EIR asserted that the relative sizes
of the spring and sunmer shrinp generations could have an

i nportant effect on the eared grebe popul ation, but didn't
say what or why.

During ny study there have been mmjor changes in the
rel ati ve abundance of the spring and sunmer shrinp
generations, but these don't seemto have any inportant
effect. What does have an effect is the absol ute abundance

of shrinp in the fall, and when the nunbers get down around
the 3,000 per neter square level, the birds |eave.
This may take place as early as Novenber. It may take

pl ace as | ate as February.

In summary, all the data known to ne indicate that
food resources for grebes are not a matter of concern at any
of the proposed | ake |evels.

The worl d's second | argest assenbl age of California
gull's nest at Mono Lake. Since the start of diversions,
nunbers have increased greatly, from about 5,000 in 1950, not
1940 as it says in your testinmny, we don't know exactly how
many there were in 1940 at the start of the diversions, to a
hi gh of about 65,000 in 1992.



These changes have occurred despite changes in the
| ake el evation and the nunber and accessibility of specific
i sl ands and the | arge annual changes in the abundance of prey
popul ati ons. From 1983 to 1993, chick producti on has been
high. Shrinp production is shown in the dark blue |ine which
fluctuates. Chick production is shown in the dotted |ine.
The nunber of gulls that are present at the lake is shown in
the dark blue Iine.

Q Is this Figure 2?

A This is Figure 2. The horizontal line that you see is
set at about 0.6 per pair, which is estinmated to be what it
takes for this to be a break even for productivity in the

col ony.

And you can see that all but one year over the years
for which we have data, productivity was nore than good
enough to not only maintain the popul ation, but allowthe
popul ation to grow.

Q Whul d you repeat the |level of the horizontal [ine?

A The horizontal line is set at about .6 chicks per
pair. So the observation is that the breeding productivity
is very good, and the popul ati on continues to increase
exactly as you woul d expect. So the nunmbers, as you can see
in this particular range from 1983 when we began to get
productivity data, to today, have gone from 45,000 gulls to
about 65, 000 gulls.



Now on anot her topic, the issue of nesting habitat
suitability has been raised inplicitly in the EIR | have
reviewed this subject in several places based on the
literature and field work in many colonies in the Western
United States and Canada, but these data don't seemto have
been used very nuch, so let ne summarize briefly.

Thr oughout their range, California gulls typically
nest in open areas on islands, if possible next to sone kind
of object such as a rock or a log or a small bush.

They avoid areas of high dense vegetation. |ndeed,
one of the largest colonies in the world of about 64, 000
birds nest on a manmade dyke in the Geat Salt Lake

The EI R suggests that sone col oni es occupy or prefer
brushy areas simlar to that found on Negit Island today, but
the evidence cited for that idea is not correct.

One of the nesting colonies, Gunnison Island in the
Great Salt Lake, vegetation, where it exists, is barely
shin-high. It is not at all conparable to that at Negit
I sl and, and even sone 20,000 gulls that nest there avoid it
and breed in the open, sandy areas. At Honey Lake,
California, which is also nmentioned, there is a brushy island
conparable to Negit, but that habitat was avoided in 1990
when the gulls nested there, and | amtold it was avoided in
1993.

The behavior of gulls noving into new nesting areas



al so provi des evidence about their habitat preference. At
Mono Lake, when gulls returned to Negit Island in 1985, they
bred in open, rocky areas along the shore with only a few
birds nesting in the brush at the edge of those col onies.

Nowhere in the scientific literature or in ny field
experience is there evidence that brushy habitats are
preferred.

The habitat issue extends to Paoha Island which the
EIRinplies is not suitable for nesting because it never held
nmore than 2,000 gulls. This is msleading.

The historical records indicate that in 1963 the
entire Mono Lake gull popul ation, whose size is unknown at
this time, but has been described by sonme as very |arge, was
evidently on Paoha, and in 1916, when the estimate of 2,000
birds was nade, the entire colony, then the third largest in
the world, was on Paoha, and this would seemto indicate
nesting conditions mght not have been too bad.

The habitat issue is relevant because a | ake | evel
rise will force nost gulls fromopen, barren islands where
t hey now nest into brushy habitats on Negit Island.

The EIR ranks these brushy habitats as highly
sui tabl e, whereas open areas that the gulls actually use and
have used are ranked as marginally suitable. | find that
i nteresting.

Under the 6383 option, the Paoha Island, which in 1992



and 1993 held nore than 25 percent of the entire Mono Lake
popul ati on, would be | ost forever because the islands will be
eroded away.

These i sl ands had hi gher productivity in 1990 than any
other California colony known to ne.

Al so inundated but recoverabl e woul d be excel | ent
nesting areas on the Negit islets, including part of Twain
I sland, which is the largest single nesting area at the |ake
t oday.

Now physically it may make very little difference
whi ch islands the gulls nest on, but any plan that woul d
concentrate the bulk of a colony on a single island has risks
because of terrestrial predators gaining access, and the EIR
concl udes they probably cannot be excluded. The potenti al
for mass nesting failure is high. The risk of the spread of
di sease or infection by parasites would be nuch higher than
when the popul ation is dispersed over several islands as it
i s today.

So the EIR enphasi zes suspected benefits of nesting
on Negit, and it ignores the risk, and it does not discuss
the conparative risks and benefits of nesting in a nore
di spersed pattern on snall islands.

| think the Board needs this information before it
makes any deci si ons.

The ElI R makes ot her predictions about how nany gulls



wi Il be supported at various |ake levels. Al are based on

t he unstated assunption that nesting space limts the size of
t he popul ation. Oher factors that may determ ne popul ation
size, such as food supply, predation, or disease, or even
not hi ng, were not consi dered.

The maj or problemthroughout the EIRis the |lack of
attention to how the dynani cs change in what species m ght
af fect other species.

For exanple, the EIR inplies that a colony of 320,000
gull's could be accombdated at a | ake | evel of 6377. This
woul d be five tines larger than the | argest known col ony or
even in the total U S. population of the species in 1980.

Now i f your Board considers this to be a realistic
possibility, it must ask for a nore integrated study that
wi Il discuss how this massive increase would affect other
species using the |lake, how would it affect the food supply
for grebes or phalaropes. How would it affect predation on
pl overs?. In fact, how would the increase affect the
reproductive success of gulls thensel ves?

Let me turn now to phal aropes. There are two species
of phal aropes that occur on the Mno Lake.

Sonme of the conclusions pertaining to the red-necked
phal aropes are hi ghly questionable, yet they appear in
several sections of the report. One of these concerns the
bird distribution. Because this bird feeds on brine flies,



it is often found near shore or near tufa shoals. In 1990
and 1991, phal aropes concentrati ons occurred nostly in the
nort heastern sector of the lake. This pronpted the idea that
the western sector would not be used, and the birds woul d not
even be viewable by visitors until the |ake rose.

Yet the published distribution maps for 1980 and 1982,
and this is a paper authored several years ago, and this was
the distribution of the birds in 1981 and 1982 when the | ake
was at 6372, its |owest point, unquestionably show that the
speci es woul d consistently concentrate in the north and
nort hwest side of the |ake.

Therefore, | suppose the EIR shoul d have concl uded
that the birds would be nore visible to the visitors if the
| ake were | ow, but the very use of short-termdata sets is
risky -- 1981 and 1982, 1990 and 1991 -- because as we
sunmari ze all the data that | have collected since 1980,
there is no sinple pattern of distribution

The dark blue line, and this is Figure 4, shows what the

| ake el evations were, and the big areas on top show t he maj or
distribution, so between 1980 and 1986 or so, nost of the
birds were on the west side of the lake or in Negit Lagoon
which is north central, and from 1988 or so through 1992, and
to some extent but not consistently this year, the birds have
been in the north and northeastern sector.

Now since there is no sinple pattern of distribution



as a function of |ake level, and there is no obvious pattern
under conditions that we have already studied, it seens

i npossible for ne to tell you how to predict distribution at
| ake | evel s that have not yet occurred.

The second misinterpretation in regard to phal aropes
is that food will be insufficient for phal aropes at | ow | ake
| evel s even though the EIR acknow edges, evidently based on
nmy studies, bird popul ations were healthy at an el evati on of
6372. So mnimal requirenents were present.

The idea that food shortage may be a problemis based
on a | aboratory study which although inmaginative in approach
is questionable in applicability to a natural situation. It
essentially contends that because captive birds pluck food
nore easily than wild birds, that wild birds are food
stressed. Now this is an inportant idea, but it wasn't
tested. Now one possible way to test this would be to use
ti me budget studies which means you go out and you watch
ani mal s and see what they are doing, what percentage of their
time is doing various things.

If birds were food stressed, that neans they were
hungry, and that means they were starving, and they would
have to feed continuously to break even energetically. But
that's not what you see. You see them sl eeping, preening,
standing on rocks. So there is a direct observation that
tells you somet hing about this captive experinent. It



doesn't match what the real world says.

Now you can al so test whether or not your food is
adequat e by conparing weights of birds of different years,
presunptively, when food supplies differ

| did not make such a study, but | have gathered sone
data over the years that may help illustrate the approach

This is Figure 5. Now what you see in here are the
wei ghts on the top of males, bottom of females, red-necked
phal aropes, and the synbols represent different years in
whi ch they are collected. The synbols go from Mono Lake
1980- 81, which are the open circles, to Mono Lake 1992, which
are the closed circles, and we will just leave it right there
for the discussion, and | have data for other years which are
not presented, and they are dated for 1976 for Mno Lake.

The point is that these data do not give any
i ndi cation of differences in size between the birds between
1981 and 1982 and 1992, and the wei ght ranges we see from
other data are simlar

Despite the | ack of evidence, the EIR extends its
specul ati on that red-necked phal aropes gain weight slowy at
Mono Lake because they have |l ess than an optimal diet. W
can use the sane approach to test that idea. W can conpare
t he wei ghts of phal aropes at Mono Lake with red-necked
phal aropes at Abert Lake in Oregon and the Great Salt Lake
where their main prey, which is brine flies, occurred in



i ncredi bl e nunbers far beyond the capacity of the birds to
exploit them

Now as | say, this was not the research project |
intended to do. This is just data | have. The point of the
data i s when you are under regression |lines for Mno Lake,
all the rest of these birds fit right on it with the sane
range of weights that you woul d expect for that season of the
year. They don't suggest any differences anong these three
sets.

So unl ess you want to argue that the diet of
phal aropes i s suboptimal every place it occurs in mgration
inthe Geat Basin, and if that were the case, the species
woul d not migrate there. One cannot logically contend the
birds at Mono Lake are food stressed.

A third issue regardi ng phal aropes is the idea that
femal e red- necked phal aropes are nore food-stressed than
males. | will just briefly say there is no evidence for this
inthe EIR or any auxiliary report. Even to begin this kind
of analysis, you have to nake sure the birds are correctly
sexed. That paper does not tell us how the birds were sexed,
so i f we cannot assume they were sexually correct, we drop
t he subject.

The fourth problemthat | alluded to earlier is the
| ack of integration of discussion of interaction anong
species. For exanple, at 6383 the EIR postulates up to a 390



percent increase in gull nunbers, or at least in the habitat
that can control gulls, and we are assum ng again, as
mentioned before, that the nunber of birds is set by the
anmount of habitat.

The EIR also inplies that alkali flies are the
preferred prey of young gulls. Nowif that is the case, and
the flies are already Iimting for phal aropes as suggested,
isn'"t the increased gull population likely to adversely
affect the food supply for the phalaropes? And if it is, why
isn't it mentioned? That's what the EIRis for

Most of the problens regarding this species stemfrom
the EIR s reliance on the study of birds in captivity.

As maj or concl usions of that report are not
substantiated by field observations, | conclude that the
study is irrelevant to | ake issues, and its concl usi ons nust
be reconsidered before they are used in the EIR

In summary, as any locality, Mno Lake has seen many
nore changes in the abundance or productivity in individua
bird species and in their prey. Nevertheless, the current
bird Iife, although differing in sonme respects fromthat
present before diversions, is healthy and typical of highly
sal i ne | akes.

In ny studies | have not been able to determ ne any
long-termeffects on the birds that can be attributed to
changes in | ake level of salinity, and ny studies are 14



years.
I must therefore conclude that the maintenance of the
| ake over a range of elevations sinmlar to those that have
occurred during ny studies, that is, between 6372 and 6382,
is unlikely to have any adverse effects, but | caution that
there is much uncertainty in environnmental planning and stil
in our research, and there are gaps in our know edge.
Theref ore, whatever your ultimte decision, | urge the Board
to nove cautiously and to avoid any actions that cannot be
reversed. Thank you.
M. GOLDSM TH: Thank you, Dr. Jehl.
BRI AN TI LLEMANS
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by M5. GOLDSM TH:

Q M. Tillemans, would you state your nane for the
record and spell it.

A My nane is Brian Tillemans, B-r-i-a-n
T-i-l1-l-e-ma-n-s

Q VWhat is your enployment, M. Tillemans?

A I work as a Range Wl dlife Specialist for the Los
Angel es Departnment of Water and Power.

Q Wul d you briefly summarize your education and

experi ence?
A | received a Bachel or of Science Degree in Natural



Resources fromthe University of California at Davis. M.
Canaday was ny manmal ogy professor while | was there.

| have worked with the Departnent of Water and Power
since the spring of 1981 as a Range and WIdlife Specialist.
The Departnent of Water and Power own over 300,000 acres in
the Eastern Sierra, private undevel oped rangel and and
wat ershed, and within that watershed there are many wildlife
and fishery issues that arise, and | have dealt with those
over ny past dozen years.

That includes many waterfow surveys, both in the
Onens Vall ey and Long Valley areas with the California
Department of Fish and Gane and al so on ny own.

And al t hough I have not done any studies in great
detail, my job duties are varied, and five days a week | am
probably doing five different things, but I do consider
nysel f very famliar with the Eastern Sierra. Long Valley,
and Mono Basin areas.

Q Is Exhibit 43 a true copy of your testinony?

A Yes, it is.

Q Are there any corrections or additions that you woul d
like to offer?

A Yes, | woul d.

Q Are those summari zed on LADWP Exhi bit 43-A which is

then distributed to counsel and the Board staff?
A Is that the addendunf



Yes, it is.

Yes.

Wul d you like to go through thembriefly?

I ncluding the msspelling of ny nane on the figure up
here. The first correction | would like to do is on the

bi ography, and about the middl e of the paragraph | would Iike
to delete "every year since 1987" and add | have flown the
area many tines since, but not in connection with any surveys
conducted by the Departnment of Fish and Gane.

I would also Iike to add that | assisted Dr. Platts
wi th designing and inplenenting riparian/livestock projects
to enhance Crowl ey Lake tributaries in Long Valley.

On page 61, Table C, the lower portion of the table
should read -- | would like to delete the reference to
Wl son's snipe as that is a misprint. It should be comon
sni pe, and the table should read, common snipe, 19; nests, 4;
and directly across the sheet it should read, comon snipe
28, 4 nests each with 4 eggs.

On page 67, second to the |ast paragraph, the nunber
of bal d eagles should be 11, not 17.

And ny | ast correction would be on page 67, the | ast
sentence of the |ast paragraph should read: "LADWP, USFS,
BLM and the Predatory Bird Research Group of U C Santa
Cruz.

Q M. Tillemans, is Exhibit 34 a videotape which you

>0 >0



have prepared as part of your testinony?

A Yes, | did.

Q Whul d you please briefly sumrari ze your testinony and
feel free to use the videotape at the appropriate points.

A | would like to show the video again. Today ny
primary focus will be the positive benefits resulting from
information on Crowl ey Lake. Specifically, | wll
concentrate on three aspects. the Crowl ey Lake area wetl ands
and the benefits to waterfow , shorebirds, and other wetland
species; the benefits of Crowl ey Lake and a trophy trout
fishery, unquestionably one of the nbst popul ar trout
fisheries in the state.

Crow ey Lake lies just south of Mono Basin in the Long
Val | ey- Onens Ri ver drai nage. The Mno Basin tunnel
transports water from Grant Lake in the Mono Basin to the
Upper Owens River. The Upper Oaens River drains directly
into Crow ey Lake.

Crow ey Lake was conpleted as a direct result of Mno
Basi n exports.

The creation of Crowl ey Lake in association with LADW
irrigation systens has mai ntai ned very productive freshwater
habi tat of mmjor regional inportance. These |ake-fringing
wet | ands support the hi ghest breeding popul ati on of
wat erfow , shorebirds, and other wetl and species to be found
in the entire eastern end of Inyo and Mbno counti es.



The npbst conmmon waterfow species that breed in
Crow ey Lake are nmllards, pintails, gadwalls, cinnanmon and
greenwi ng teals, and Anerican w dgeons.

My col | eague, Tom Bl anki nshi p, who previously worked
in Bishop as a local wildlife biologist for the California
Department of Fish and Gane, and | both shared an avid
interest in waterfow . For several consecutive years in the
m d- 80s we conducted one-day nesting surveys to get a general
i dea of waterfowl densities in the region

VWaterfow was the focus of our efforts, but shorebirds
and ot her species were al so noted because of their genera
abundance.

Al'l those surveys were limted in scope. They did
i ndi cate general densities of nesting waterfow and other
speci es.

Usi ng nesting densities fromthese past surveys, it
can be conservatively estimated that the Crow ey Lake area
produces several thousand ducklings in a given year based on
the following factors: The total acreage of wetland breedi ng
habi tat available in the Crowl ey Lake area is approximtely
, 409 acres. There are breeding densities of waterfow
rangi ng fromapproximtely 0.5 to 3-plus nests per acre.

Typi cal waterfow clutches contain 6 to 10 eggs each, and the
average nest success in the internountain region based on the
l[iterature averages 50 to 60 percent.



My estimates were confirmed by a recent aerial flight
in md-August 1993, at which tine | personally observed
several thousand ducks at Crow ey Lake, the majority of which
were new y fl edged broods. The broods were observed prior to
the initiation of fall mgration and represent resident
bi rds.

Addi ti onal confirmation of waterfow nesting nunbers
conmes from David Shuford and Peter Metropul os who studied
breedi ng fauna of the Crow ey Lake/d ass Mountain area in
1991. They found 2 to 3 hundred pairs of ducks and geese of
ten species nesting and raising broods at Cow ey Lake.

In fact, M. Metropulos, a California Departnent of
Fish and Game WIldlife Biologist, went so far as to say in
1991 that Crowl ey Lake and the pockets of marshland along its
shores provide nesting habitat for multitudes of ducks.
geese, grebes, terns, shorebirds, and other aquatic-oriented
bird species. Indeed, we estimate as many as 500 pairs of
nesting grebes of four species at this locality. | can be
safe in stating that Crowl ey Lake is the richest breeding
site for waterfow and other water birds in the entire G eat
Basin and Eastern Sierra south of Lassen County.

I mght add also that recently |I docunented in a 1992
article in the Arerican Bird nmagazi ne that there were 808
eared grebe nests found in Gowey in 1992. This was one of
the four species of grebes that nest there.



The data upon which | relied in estimating waterfow
production yields conservative estimates in ny opinion. The
surveys were generally conducted in one day, usually in June.
Waterfow nesting in the high area can occur fromearly My
through July. It was also our desire to conduct multiple
surveys throughout the nesting season, but manpower and ot her
conmm tnents would not allowit.

Therefore, densities do not reflect any m ssed nests,
either fromthe survey itself or any nesting that may have
occurred early or late.

None of our waterfow surveys accounted for any geese
nesting activity. As geese are known for being notorious
early nesters, it is not surprising we did not detect their
nests. Nonethel ess, a resident popul ati on of approximtely
120 Canada geese has recently been established at Crow ey
Lake based on ny recent aerial flight in md-August.

Shor ebi rd speci es, especially WIson phal aropes and
common sni pes, use the Crow ey Lake marshl and extensively for
br eedi ng pur poses.

Qur limted survey significantly underestinmated the
br eedi ng nunbers due to the fact that these species wll
utilize a | ess dense cover than the areas of potential
br eedi ng habitat we surveyed.

Wet | ands at Crowl ey Lake provide quality breeding
habitat for waterfow because of the existence of Crow ey



Lake and because of cooperative habitat projects with the
California Departnent of Fish and Ganme which has created
freshwat er ponds often nearby open waters. These nearby open
waters provide protection frompredators while nestlings are
i ncapabl e of flight, and add to the attractiveness of the
area's wetlands to waterfow and shorebirds.

Prior to Crowey's formation, waterfow had little
refuge habitat available in the Long Valley area. |If
pressured by hunters today, the birds seek secure refuge in
t he open waters of Crow ey Lake.

Recent cooperative efforts by the Departnment of Water
and Power, U. S. Forest Service, BLM and U C. Santa Cruz
Predatory Bird Research G oup have reestablished the
endangered peregrine falcon in the Cowey area. This site
was chosen because of the abundance of prey birds provided by
Crow ey' s wetl ands.

Peregrine fal cons are known to catch the prey in the
air.

In the future we anticipate wetlands will increase in
the Crow ey Lake tributaries.

If LADWW' s newy planned and i npl enent ed
riparian/livestock project increase riparian vegetation,

t hereby trappi ng sedi ments and buil ding water tables, wetland
habitat will increase throughout the floodplains. Positive
results have already been observed on McCGee and Convi ct



creeks, and those projects have been in effect for |ess than
two growi ng seasons.

Crow ey Lake has al so benefited fishing and bird
speci es, such as white pelicans, doubl e-crested cornorants,
nmer gansers, several |oons, grebes, which have taken advant age
of the abundant food supply that Crow ey's fishery provides.

A resident flock of approximately 221 white pelicans
has recently established in addition to the nany mgrating
pel i cans who utilize Crow ey Lake for annual mgration.

Crow ey Lake al so serves as an inportant w ntering
site for the endangered bald eagle. Up to 11 bald eagles
have been observed by me during m dw nter surveys. Bald
eagl es take advantage of fish as well as the abundant
wat erfow concentrations.

Finally, I would like to cormment on the popularity and
quality of Crow ey Lake's trout fishery. |In researching ny
files, | cane across a California Departnent of Fish and Gane

1989 report entitled, Fisheries Managenent Plan for Manmoth
Lakes Basin and Certain Adjacent Waters in Mono, Madera, and
Fresno Counties by Charles Mntgildern (phonetic), Inland
Fi sheries Division.

MR THOVAS: bjection, this is outside the direct.
There is nothing at all in the record about fisheries. It is
out of order and beyond the scope.

MR DEL PIERO Ms. Goldsnith.



M5. GOLDSM TH: This is a report, a public docunent,
that has recently come into our awareness.

MR DEL PIERO. | am aware of what the report is. The
guestion is the nature of the objection is not that.

M5. GOLDSM TH:  As | understand -- Well, we wll
withdraw it.

MR DEL PIERO  Ckay.
A | guess being a resident of the Eastern Sierra, it is
very evident that the nost popular trout fishing in the area
is Ctowey Lake, and I won't go into the report at this tinme
but --

MR DODGE: | don't wish to interrupt M. Tillemans,
M. Chairman, but | think to nme it is going beyond the scope
of the inplicit ruling. M. Gldsmth withdrew the Iine of
guesti oni ng.

MR DEL PIERO Ms. Goldsnith.

M5. GOLDSM TH: | have no conmment.

MR DEL PIERO | amgoing to have to sustain the
obj ecti on.
A Ckay. In conclusion, nmany positive benefits have been
derived fromthe creation of Crow ey Lake. It provides high

quality breeding habitat for the waterfow , shorebirds, and
ot her wetl ands species, and it provides quality habitat for
many fish-eating bird species. Wth that, | will have a
short video.



MR, DEL PI ERO. Thank you very nuch.

(Thereupon a vi deot ape was shown.)

M5. GOLDSM TH: That concl udes the direct testinony of
this panel, | believe.

If I my, | would request that if there is any
remai ning recross of M. Tillemans fromhis panel with Dr.
Beschta, that perhaps it could be included in the
cross-exam nation at this tinme so he doesn't have to cone
back to tonorrow

MR, DEL PI ERO. Neverthel ess, the request has been
made, and so that will be then. M. Thonas.

MR THOVAS: Yes, sir. Good afternoon, M. Chairman,
M. Tillemans, Dr. Jehl. | amHarold Thormas with the
Department of Fish and Gane.

CROSS- EXAM NATI ON

by MR THOVAS:

Q I will start with M. Tillemans. Sir, your background
is in range managenent -- was that your testinony?

MR TILLEMANS: It is in range and wildlife.
Q And you have used this in the Eastern Sierra in the
range and wildlife managenment area in the Mono Basin?
A I have worked on sonme ranges using Mno Basin, yes.
Q And you are famliar with the grazing noratorium
process?
A Yes, | am



Q And you have worked on ranges using the Crow ey Lake
area?

A Yes, | have.

Q Anywhere el se in the Eastern Sierra?

A | have dealt with nunmerous issues in Omens Valley as
wel | .

Q Nuner ous grazing issues?

A Yes, we have 59 |eases, | think approximately, in the
Eastern Sierra, and throughout the 12 years or so | have
wor ked, | have dealt inadvertently with many | eases.

Q Are you involved in grazing planning activities?

A Yes, | am

Q Coul d you descri be those?

A Currently, we have already inplenented two

riparian/livestock prograns, one on Convict and one on MGCee.
We are also in the process of inplenmenting a
riparian/livestock programon Mammoth Creek, and that shoul d
be conpleted either this fall or early spring, and we are
currently working on a riparian/livestock programfor the
Upper Owens River.

Q So you are famliar with the drai nages of Convict,
McCee, and Mammot h creeks?

A In what respect?

Q Fam liar with their |ocations and their |ength and

breadth and habitat?



A Basi cal |y, yes.

Q Now | want to go through your direct testinmony and get
a sunmary here, so | will ask you several questions about
your direct, and if you could answer yes or no, | would

appreciate it.

You stated that no other site, tal king about Crow ey
Lake, no other site produces so many waterfow and
wet | and- associ ated species. |s that your testinony?
Yes, in Inyo and Mono counti es.
And, in fact, you said the Eastern Sierra.
Eastern Sierra region.
And that Eastern Sierra extends fromwhere to where?
I woul d consider that from basically Reno south.
South to the desert?
To Onens Lake.
And you testified that Crow ey Lake provided very
productive freshwater wetland habitat and rich diversity of
wat erfow and ot her water species.

OrO0rO0>0>

A Yes, in conparison to other sites that I know of in
the Eastern Sierra.

Q And you testified Crowl ey Lake numintains these
wet | ands that you spoke of in your Figure 1

A The hydrology in Cowey, as well as the irrigation

systenms, and probably one item| didn't nention, maybe sone
subsurface flow fromthe creeks.



Q And you also testified that Crowl ey and its hydrol ogy
created the freshwater wetlands; is that correct?

A Created the productive freshwater wetlands and their
attractiveness to waterfowl and shorebirds, yes.

Q And you stated that on your videotape) is that
correct?

A Yes.

Q And you stated that in your witten testinony, that

there was 500 pairs of nesting grebes and 2 to 3 hundred
pai rs of ducks and geese; is that correct?

A Yes.

Q And a resident flock of 120 Canada geese?

A Yes.

Q You stated that there were approximately 916 acres of
wet | and on the western shore of Crow ey Lake?

A Yes.

Q Perhaps if we could bring Figure 1 forward, it would
help. | want to thank L. A for providing such good
graphics. |, too, could not afford those graphics.

M5. GOLDSM TH: And their rate payers
MR THOWVAS: Q And the rate payers, that's right
And you also testified that there were 400, approximtely 493
acres of wetlands on three other departnment |eases?
A Yes.
Q And woul d those | eases be the Hot Creek area shown to



the north on this Figure I'?

A Correct.
Q Are these known as the Hot Creek wetl ands?
A Yes, those are in the delta area of Hot Creek. That

figure shows one tributary of Hot Creek and it's actually
three into the Onens River.

Q And you testified that you found in your annual survey
11 bal d eagles utilizing Crow ey Lake?

A Yes, | have, in md-winter.

Q And that's 11 different birds?

A Yes, it is.

Q And these surveys were conducted by yoursel f?

A There's annual surveys that multi agencies do in every
January. | wusually conduct those in the Haiwee area, and
soneone from Fi sh and Gane --

Q Excuse ne, sir, | am speaking of the Crow ey survey.

A Yes, as far as the Cow ey area, | amup in the

Crow ey area very often, and | take note, of bald eagles.

Q And these 11 birds you saw, was that conducted as part
of the nulti-agency study?

A No, they weren't. They were nmy own.

Q These are personal observations?

A Yes, they are.

Q Am |1 correct that you testified that you observed tens

of thousands of Anerican Coots and ruddy ducks during the



fall mgration?

A Yes, | have seen flushes com ng through on Crow ey
Lake in the fall.
Q Ckay. Now, | want to ask you what are the biol ogical

and physical factors in your opinion that make Crow ey and
these Long Vall ey wetl ands so productive and valuable to

wat er f oM ?

A Wl l, the freshwater wetlands -- M testinony
basically pertains to breeding habitat, and Crowl ey Lake has
provi ded | arge open water that can offer security to
nestlings as well as the birds, not only during the hunting
season but at night, and it's a well-known fact that
waterfowl usually require sonme open water for waterfow

nesti ng.

Q Water is inportant to waterfow ?

A Yes.

Q Is the presence of seasonal and shall ow wat er

i nportant for waterfow ?

A I think there is no question, particularly if you | ook
at prairie potholes, it is.

Q And that's where the bul k of those prairie potholes

whi ch are shall ow and standi ng water are, and that is where
much of our waterfow production is on this continent?

A Wl |, what you're looking at is not only seasonal
habitat. Basically, Crowl ey Lake is permanent habitat.



And these wetlands at Crowl ey are permanent wetl ands?

Yes.

And that means they are all year around, and there is
andi ng water all year round?

Basi cal |y, yes.

And is the presence of aquatic vegetation and marsh
ass inmportant to the productivity of the wetlands?

Yes, it is.

Is the fact that these wetlands are | ocated on the
Great Basin leg of the flyway inmportant for their use by
waterfow ? Do you know where the birds that nigrate through
Crow ey Lake come fronf

O>QO0>20 >0

A | have turned in several bands, and basically nost of
the birds come fromthe praire pothole region
Q And you have seen our testinmony and Fish and Gane

exhi bits that show banded data in the 40s fromthe prairie
pot hol e regi on?

A I haven't seen band dat a.

Q The duck popul ation and migratory waterfow popul ation
you see on Crow ey Lake, does that cone from-- do those
birds mgrate fromthe Geat Salt Lake down to Crow ey Lake?
A | have no doubt probably sonme of the birds do. The
majority of the ducks in our area cone fromthe prairie

pot hol e regi on and conme over the Pacific flyway via the

i nternount ai n ranges.



And they stop at the G eat Salt Lake, am| correct?
Yes.

And at the ruby (phonetic) marshes?

They can all stop there and then down to the Crow ey
wet | ands.

>0 >0

Q And t hen sout h?
A And south over around Sierra Lake.
Q I's the topography of Long Valley inportant to creating

these wetl ands as they are |ocated on the west side of
Crow ey Lake; do you know?

A Coul d you be nore specific?

Q Is the reason we have those wetl ands due to

t opogr aphi ¢ features?

A Yes, in part.

Q And what woul d be those topographic features that
create the wetl ands?

A I think you are getting at two different questions
here, but --

Q | have no agenda.

A It's the slope of that |and, yes, and the hydrol ogy

with Crowl ey Lake, and the irrigation system and subsurface
flows.

Q And the | and sl opes down to Crowl ey Lake fromthe
upl ands of McGee; am | correct?
A Yes.
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Q The water runs fromthe west to the east downhill?

A Basi cal | y.

Q And | ampointing to Figure 1, to Convict and MGCee
creeks. Is the location of the damat the head of the gorge
i mportant in inmpounding water behind it?

A Yes.

Q Isn't that the lowest point in the valley, the plug in
t he gorge?

A Yes.

Q Now, in your direct testinmony, you identified 2 to 3

hundred pairs of nesting ducks and geese on the wetl ands
area; is that correct?

A That was David Shuford and Peter Metropulos in their
91 survey.

Q But that was included in your direct testinony?

A Yes.

Q And the total acreage you were considering is 1400
acres, approximtely?

A Yes.

Q So that works out to about 4.7 acres per nesting pair;
is that correct -- that translates to the density of the

bi rds?

A I think I worked it out to 0.5 to 3-plus nests per

acre based on observed nesting density as well as being out
there with Tom and seeing some of the primary sites. W do



have several birds in one acre site.

Q If you took the 300 pairs over the entire wetland
areas and divided the 1400 by 300 pairs, you would end up
with one pair for every 4.7 acres, aml| correct?

A No, you are not correct, because the birds that you
count on Crowl ey nmay not account for the birds on the Upper
Onens River drai nage bel ow Crow ey Lake.

Q So the 300 pair of birds are scattered, are located in
one spot? They are not located on the entire wetlands area?
A They woul d be located in the vicinity of all the

wet | ands, but sone of the birds that they observed on Crow ey
may be in the Upper Oanens drainage or in the Hot Creek delta.

Q It's true that geese were found at Mono Lake in the
1940s, am | correct?

A If I recall the DEIR | don't think in any great
nunbers. | recall themas being mgratory through there.
Q Have you seen Fish and Gane Exhibit 97, where we

provi ded bandi ng data from geese at Mno Lake?
A No, | haven't.

Q Now, you've indicated that you saw 11 bal d eagl es
using the Crowey area. | think the termyou used was
utilizing the Crowey area. 1Is that the right word?

A Yes. Wen | do those surveys, | try to do them as

qui ckly as possible. Wien they are utilizing the Crow ey
area, they are seen on the shorelines, particularly when



there is open water and the fish are available to them and
al so when there is a concentration of waterfow .

Q And when one utilizes, when a bald eagle utilizes

habi tat, does that nmean it is inportant for the bald eagle to
be | ocated on that habitat?

A Yes, and | mght add there's sonme BLM publication that
identifies Crow ey Lake as being an inportant bald eagle
site.

Q Wul d you say it is critical for the existence of bald
eagles to use this area?

A In what respect?

Q Critical to those life stages, its reproduction, its
continued viability.

A That's hard to answer at this point. If Crow ey
wasn't there, they may utilize another habitat.

Q So you don't have an opinion as to whether it is
critical or not?

A At this point, | consider it an inportant area for the

wi ntering bald eagl es because of the habitat available in the
Eastern Sierra, yes.

Q Now you identified 1409 acres of wetlands on this
Figure 1; am| correct?

A That's correct.

Q And did any of these wetlands predate the construction

of Crowl ey Lake, Long Valley Dam and the subsequent filling



of Crowl ey Lake?

A Yes, they did, and let nme clarify, the wetlands that I
have there are basically what | amcalling prinme breedi ng
wet | ands. There are probably other wetlands in the area, but
they are the drier habitat.

Q And you have testified that Crow ey created wetl ands
and maintains the wetlands that are there?
A My testinmony basically pertains to the fact that

because Crow ey is there, and because of cooperative projects
that we have done with Fish and Gane, there is open water
avai | abl e, open water habitat avail able for waterfow
attraction as well as the shorebirds.

Q If Crow ey Lake woul d di sappear, would these wetl ands
di sappear ?
A The wetl ands woul dn't di sappear, but they would be

very insignificant in ternms of nunbers historically versus
today, | woul d suspect.

Q You say insignificant, a half or a third as much?

A I couldn't give you exactly, but nmy understanding is
that prior to the formation of Crow ey Lake, there was very
little open water except for sone springs and seeps that cane
up that had small channel s going down the river, and those
smal |l channels would be of little use to waterfow as far as
nunbers.

Q You are not famliar with any hunting of waterfow



that existed along the Onens River prior to the construction

of Crowl ey Lake?

A | have no doubt people hunt the Onens River just like
do in the Onens Valley, but in relation to a | ake habitat.

it is not as significant.

Q In fact, they took thousands of ducks al ong the Ownens
Ri ver prior to 1940; am| correct?
A I amnot quite sure of that nunmber. | do know that

when you talk to some of the people around Bi shop that they
will tell you waterfow had little refuge in those days.

They basically junped themfromfork to fork, and it was easy
pi cki ngs. Once you junp ducks at Crow ey, they can go to the
m ddl e and be perfectly safe.

Q But there were thousands of ducks al ong Onens River
where there was no open habitat prior to 1940?
A There may have been. | don't know those figures, but

I think you' re conparing apples and oranges. M testinony
refers to breeding habitat.

Q I am aski ng about the existence of ducks, and isn't it
true that the Department of Fish and Gane exhibits, bienniel
report, shows in 1940 thousands of ducks being taken al ong

t he Upper Owens River?

A | haven't seen those reports. | amsure you could
relate that to Orens Valley also in the fall.

Q Coul d you expand on that?



A Even today, people shoot thousands of ducks in Onens
Val | ey.

Q And these wetl ands that existed prior to Crow ey Lake,
how | arge an expanse and scope were they?

A It's questionable. | have seen testinony stating that

there was 2400 acres of true marshland in the early 1900s at
Crow ey Lake.

Q And woul d that true marshl and have been val uable to
ducks and wat erfow ?

A It would have if there was open water available to
them which there wasn't.

Q I amgoing to ask you to look at Exhibit -- we'll mark
it next in order for Fish and Gane. It's a 1914 survey of

wet | ands al ong the Onens River, and | would like you to
conpare that with your Exhibit Figure 1 fromyour testinony.

MR DEL PIERO M. Thomas, your 20 m nutes have
expired.

MR THOVAS: | petition for an additional 20 m nutes
in light of the conplexity.

MR DEL PIERO G anted.

MR FRINK: M. Thonmas, our records show that the
report you have just handed out would be designated as DFG
Exhi bit 137, and for the record the exhibit is entitled,
Report of Sanitary Investigation of the Tributaries and
Mountain Streans Enptying Into Onvens River.



MR THOVAS: And | will just mark it for

identification now, and we will introduce it later.
Q | have, for purposes of conparison, a copy of your
Figure 1, if this will help you. | would Iike you to

consi der both docunments together and nmake a conpari son of the
historic wetlands that existed prior to Ctow ey and the
wet | ands that are there today.

MR BIRMNGHAM M. Del Piero, if D. Jehl is
of fering the fact that he has sonme information, these
W t nesses are being offered as a panel, and it is our
understanding that either Dr. Jehl or M. Tillemans can
respond to questions by M. Thonas.

MR DEL PIERO. They way this works | nmade clear early
on. Wen witnesses are offered as a panel, the individual
who is cross-exam ning and aski ng questions can direct the
guestions to the individual or panel as he or she chooses.

In the event the individual to whomthe question is asked
cannot effectively respond, then soneone el se on the panel
who rmay be able to respond may do so. However, keep in mnd
everyone on the panel is under oath, so if they do have
direct know edge of the answer to the question being posed to
themdirectly, they are obliged to answer that question.

MR, DODGE: Soneone has handed ne a copy of Figure 1
fromM. Tillemans' witten testinmony. Could | inquire as to
whether this is a new exhibit?



MR, THOVAS: This is a copy of Figure 1 that exists in
LADWP - -

MR DEL PIERO. Are you suggesting it is not in the
original submttal?

MR DODGE: No, | amwondering if this is a new
exhibit or is used for denobnstrative purposes.

MR THOWAS: It is used for denonstrative purposes.

It is to be used for a conparison with the historical map and
ai ding the Board nenbers and the witnesses in their
conpari son.

MR DEL PIERG The date on this is what?

MR THOWVAS: 1914.

MR DEL PIERO  Ckay.

MR THOVAS: That's 137 for identification. The only
reason | provided you the second copy is that it is very
difficult to see.

MR DEL PIERG That's fine.

MR THOVAS: | wanted you to be able to compare.

MR, DEL PI ERO. Pl ease proceed.

MR THOWVAS: Q M. Tillemans, would you read on the
first page of the 1914 submi ssion, read the first sentence --
Il will read the sentence to you: A sanitary investigation of
the source of the water supply of Los Angel es was begun by ne
on July 23, 1914. The trip was made by autonobile, and a
careful study of the United States Geol ogical Survey Mp



gui ded our party to such streans and swanps as make up the
water flowing into the Los Angel es aqueduct. Credit is due
M. H E. Linden, Cvil Engineer, and M. U G Snith
resi dent of Bishop, California, for their aide in directing
us to the principle creeks, canps, and ranch hones throughout
Long Vall ey, Round Valley, the Omens R ver CGorge, and
i medi at e environs of Bishop

Now, if you could turn to the map that was attached to
that docunent, is that in actuality a map of the Inyo and
Mono counties, with the Onens River running fromthe porta
down toward the town of Big Pine?
A It is.
Q Could I direct you to the word "Long Valley," and can
you |l ocate or identify for us the location of the current
Crow ey Lake danf?
A Yes.
Q And isn't it true that inmedi ately upstream of Crow ey
Lake, the Long Valley Damis the word "swanmp” witten in
rather large letters?

A Yes, it is.

Q And could | direct your eyes to the section lines that
are crossing the swanp identified under the words "Long
Val | ey".

A Those are sections, yes.

Q Wl l, | was asking, you are a specialist in range
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1 managenent; am | correct?

2 A They probably are. This is the first tine | have seen
3 this map, and there's no key here.

4 Q If | could direct your eyes to the right, you will see
5 townshi p and range lines; am| correct?

6 A Yes.

7 Q And you are famliar with towshi ps and range |ines

8 because grazing is conducted wthin towshi ps and ranges; am
9 | correct?

10 A Yes.

11 Q Coul d you count the nunber of section that overlay the
12 area called swanp under the words "Long Vall ey"?

13 A kay. On that map | count approximately -- it is hard
14 to tell -- some of these sections are part and sone are full
15 Q Are there approximately six sections there, the

16 majority --

17 A Fi ve.

18 Q Five or six sections. Each section is 640 acres; am|
19 correct?
20 A That's correct, under normal napping, yes.
21 Q So we coul d assune for purposes of this discussion

22 that we have about 3200 acres of wetlands, being 5 tines 640
23 acres; aml correct?

24 A That's 800 acres nore than what Dr. Stine had

25 testified to, so now it has grown by BOO acres.
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Q | asked you to answer the question, aml correct, 5
sections is approxi mately 3200 acres?

A That is right, if this is an accurate map

Q And isn't it true that you have told us there's

approxi mately 1,000 acres remaining after the inundation of
Crow ey Lake as shown on Figure |?

A Yes.

Q And isn't 3200 acres mnus 1,000 remini ng acres equa
to 2200 acres inundated by Crow ey Lake?

A That woul d be correct.

Q And isn't that what Dr. Stine has, in fact, testified

toin direct, that there's 2200 acres of |and inundated by
Crow ey Lake?
MR DEL PIERC Dr. Stine hasn't testified here at

all. Are you tal king about his submttal ?
MR THOVAS: Q In his submttal, | apol ogize.
A I will not say his statenent is correct, based on what

I know and the work that my survey and | and use section has
done.

Q But the logic isn't inaccurate, we do have 3200 acres
of wetlands shown on this 1914 map, and there were 1, 000
acres on your map not inundated, and when you subtract 1,000
from 3200, you get 2200 inundated by Crowl ey; isn't that
correct?

A | would like to explain at this point why I think it



is incorrect.

Q Pl ease do

A First of all, this map was done in the early 1900s.
Nunber one, if you get out the USGS topographic map, which I
consider a nore accurate map than probably this one, and it
has sections on it, and what | had ny |and use and survey
crew do is basically superinpose upon the marshland that was
designated on that map, Crow ey Lake, and | asked themnot to
be generous in their estimte, and we had sone questions on
whet her there may be an indentation, they drew a straight
line, and we feel a generous estinmate of what was i nundated
was not 2400, but 933 acres based on the USGS topographic
nmap.

Q Was that work submitted as part of the evidence in
thi s hearing?

A No, it wasn't, but you are asking ne.

Q So you are testifying today as to that work?

A Yes.

Q Thank you. You can proceed.

A Al so, maps in those days were sketched in. | called
the USGS in Menlo Park and tal ked to several -- | didn't

call, ny survey party did, and talked to Lori Trenble who
talked with her staff and informed us that maps in the early
1900s were basically sketched in. They did not have aerial
photos for accuracy. They were not shot, and if you were to



draw themin on a horizontal scale, which maps produced
before 1948 generally did not neet established standards for
hori zontal scales, your error can be quite large. If it is
one inch, it is over a 10,000-foot error. |If it is a quarter
of an inch, it is over a 2600-foot error, and if it is an

ei ghth of an inch, it's over a 1,300-foot error, and if you
ook at that as far as a circunference of these wetlands, and
if there is any error of an eighth inch or above, it is quite
substantial in terns of acreage.

I have also in the course of ny job talked to
ranchers, | deal with | essees all the tine, and we tal k about
hi story, and consistently when you nention 2400 acres of
marsh in the Long Valley area, they question that
substantially.

Q | understand that. | think you have answered the
guestion. Wuld you agree with nme that if the 2400 acres
that were 2200 acres inundated by the reservoir were
hypot heti cally of high value, that the inpact of the Crow ey
construction would be a net degradation of waterfow habitat?
A H gh value in ternms of what?

Q In terms of any objective standard. Hypothetically,
if these were high value wetl ands that were inundated,
wouldn't it be correct that the inpact of Crowl ey Lake woul d
be an adverse inpact to waterfow ?

A If you are tal king about waterfowl, | don't think



t hese areas receive nuch waterfow use

Q So woul d your answer be no?
A Yes, in terns of waterfow.
Q I wanted to read one section out of a text that

acconpanied this map and ask you if you agree, if your
experi ence conmports with the conclusion of this person. The
i ndi vi dual states, these creeks and their drai nage, are best

under st ood when consi dered with the topography of Long
Val l ey, the whole valley, including nore than 20,000 acres,
whi ch slopes fromall points toward the south form ng a deep
basin and naking a |larger part of the valley one i mense
swanp.

M5. GOLDSM TH: Excuse ne, may | ask you to identify
what you are readi ng fronf?

MR THOVAS: Page 13 of a report narked 167 for
identification, of Fish and Gane.

MR FRINK: | believe the report was marked 137.

M5. GOLDSM TH: | don't have a copy of that. | have a
copy of the first page and the map

MR THOVAS: |'masking the witness if, in fact, his
under st andi ng of the topography of Crowl ey Lake Basin is
consistent with this excerpt. W wll introduce the excerpt
as | indicated on direct.

M5. GOLDSM TH: May | ask that you introduce the
entire report.



00122

O wWN

MR THOVAS: We will introduce the entire report.

M5. GOLDSM TH: Do you have a copy with you now?
MR THOVAS: No, | don't have a copy with me now. |
can secure a copy if you want. W are only asking the

wi tness's understanding. | amnot representing the veracity
of this.

MR DEL PIERC Fol ks, we are here.

MR THOWAS: Sir, | apologize. |I'mnerely seeking to
understand the witness --

MR DEL PIERO. | have not heard an objection to the
guesti on.

MR THOVAS: We will proceed.

MR DEL PIERO In ternms of naking avail able the
excerpt that Ms. Goldsmith is requesting, | suggest the two
of you nmake arrangenents to exchange whatever materials you
want to outside of your current 20 m nutes.

M5. GOLDSM TH: M. Del Piero, | won't object to this
qguestion, but if M. Thomas intends to ask nore questions
fromthis paper, | would ask an opportunity to review it
bef ore he does.

MR DEL PIERO. Surely. The nature of the question is
asking M. Tillemans' general understandi ng of the geography
of Crowl ey Lake, so why don't you go ahead, M. Thomas. And
when you are done, sir, we are going to take a break.

MR THOWAS: | understand. Wuld you like the



guestion reread?
A Yes, pl ease.

MR THOWVAS: Q | wll go back from page 13, and
readi ng from page 13 of this 1914 report, these creeks and
their drainage, and this is referring to the Crow ey Lake
conpl ex, are best understood when considered with the
t opography of Long Valley. The whole valley, including nore
t han 20, 000 acres, slopes fromall points toward the south
form ng a deep basin and making a |l arge part of the valley
one i mrense swanp.

Whul d you agree this represents the prediversion
condi tion?

A Not based on what | have researched.

Q Could you tell us the basis of your opinion?

A Wl |, because this map isn't |abeled swanp. The USGS
labels it as a marsh, and there's basically no indication of
open water. |'ve also |ooked at |and use classification maps
and | ooked at |land and cattle maps in the 1920s, and they
show no open water in the north half around Hot Creek and
other evidence in the Crowl ey/Long Valley area, as well as
the I and use classification maps, do not show any open water,
and so if you are referring to a swanp as open water,
energent marsh type situation with a mxture of open water
and wetland habitat, | think you are incorrect.

Q Dr. Jehl, was it your opinion, sir, that the rising



| ake I evel will have a |ong-term adverse effect on grebes and
phal ar opes?

DR JEHL: A No, | think | testified that under none of
the alternatives that have been suggested woul d change of
| ake | evel affect the grebes, and there are two species of
phal aropes, and I would ask you to state your question
specifically to either one of them and I will think about
it.
Q Is it your opinion that the rising | ake level wll
have a | ong-term adverse effect on the popul ati on of
phal ar opes?

A No. Up to what |evel?

Q Up to the historic |evel.

A Si xty-four hundred?

Q What ever the historic |evel was.

A No, probably not.

Q Sir, you have been the Director of Hubbs Seaworld
Research since 19807

A I have been Director of Research until | resigned al
adm ni strative duties a year ago, thankfully.

Q And you are the senior researcher today?

A One of them yes.

Q And has the LADWP been fundi ng the Seaworld
organi zati on since 19807?

A Si nce 1981.



M5. GOLDSM TH: nbjection. It is anbi guous whet her
you are suggesting that LADW is funding the entire institute
or a portion of it.

MR, THOVAS: The answer can speak for itself.

MR, DEL PIERO Go ahead and answer the question, Dr.

Jehl
A The question was, has the institute been funded to do
research?

MR, THOVAS: Has it been funded by LADW?
A No, the research has been funded by the Departnent of
Wat er and Power.
Q Are you saying that the checks are not witten to the
Seawor | d organi zati on?
A The checks are witten to do research. The Hubbs
Seawor| d Research has been witten since, | think, 1981. The

original research was sponsored by the National Geographic
Society and by the Hubbs Seaworld Institute for a year
bef or e.
Q You have answered ny question. Thank you.

You testified earlier that the bird life was different
before the diversion; am| correct in ny recollection?
A Yes.
Q Could you tell us howit was different prior to
di versi on?
A Prior to diversion, there were no Caspian terns. The



popul ation of gulls was very small at that tinme. W didn't
have adequate information to know what the popul ati ons of
phal aropes and grebes were except that they were there.
There was no early indication of snow plovers being there.
They had to be there, the habitat was there, and there were
probably certainly |larger concentrations of waterfow around
the wetl ands than there are today.

I think those would be the major changes you woul d
see.
Q Are you famliar with the prediversion condition that
exi sted on Mono Lake? Have you done any research to
det erm ne predi version conditions?

A Wth regard to the | ake | evel ?

Q Wth regard to the species diversity?

A I think I have read the entire literature on Mno
Lake, yes.

Q Have you read the 1902 condor article on Mono Lake?

A Yes.

Q And you are famliar with the reference to phal aropes?
A Yes. | amalso famliar with the msidentification of
gr ebes.

Q So you consider the article flawed because it

m si dentifies grebes?

A It's flawed. You have to take all of these articles

with a grain of salt, even if they are reviewed.



Q This is published in the Cooper ornithol ogical club
bulletin; correct?

A The nane of the journal is The Condor, that is
correct.

Q And the 1902 article did state that phal aropes cone in
count| ess hundreds?

A Yes, | believe that is correct. That should have
said, if you want to be specific, red-necked phal aropes. It

does not necessarily refer to both species. The date of the
observation was early Septenber, so it only could possibly
have referred to one species, not the WIson.
Q kay, | have a couple nore questions for M. Tillemans
on grazing issues. Are you famliar. M. Tillemans, with Dr.
Platts' and M. Chapman's opinion that renoval of grazing was
i nportant for the riparian recovery in the Mono Basin?

MR TILLEMANS: A Yes, | am

Q And the cows now graze in and around Crow ey wetl ands
that you have identified on Figure 1; correct?

A Very little in the wetlands that are delineated right
here.

Q Is there a formal exclusion or noratoriumon grazing
in that area?

A No, there is not, but the areas | amtal king about are
very hydric soils. 1In fact, a lot of themwhen you stand on

themit feels |ike you are standing on an el evator, and



cattle will avoid those areas because they don't feel secure
on them as well as there's a |lot of bugs, and they avoid the
bugs, also. | have observed these sites in the sumer
consi stent, probably nore than 50 tinmes if not nore, and
woul d only see a handful of cattle in that area. The video
was taken in the mddle grazing season, and you didn't see
one cow in there.
Q So Los Angel es woul dn't oppose a grazing noratoriumon
the areas delineated as wetlands if it was attached as a
condition of the water rights.

M5. GOLDSM TH: (Objection. This calls for a
concl usi on which is beyond the expertise of the witness.

MR DEL PIERO  Sust ai ned.

MR THOVAS: Q Do you have an opi ni on whet her an
exclusion of cattle fromthat area would be beneficial to the
wet | and habitat that currently exists?

A It is totally unnecessary, in my opinion

Q And the reason it is unnecessary?

A I's because the cattle don't utilize that area | have
designated to any great extent. In fact, during nesting

season there's a Fish and Gane neno in regard to sone of our
earlier surveys in which your biologist, Tom Bl anki nshi p,
said, | amnot certain that the |evel of grazing that's
occurred on the wetter sites, either inside or outside the
fence, has any substantial inmpact on nesting habitat.



Q And of the 1409 acres of wetlands, would your opinion
hold to all 1409 acres?

A Yes.

Q Whul d you believe that the riparian vegetation in the

Onens River-Crow ey systemwill show a simlar rebound if a
grazing noratoriumis extended to the area shown in Figure 1
the riparian zone?

M5. GOLDSM TH: (njection. | believe this goes beyond
the scope of the direct. You are talking about wetl and
st ream veget ati on.

MR DEL PIERO. | amgoing to overrule the objection
because it goes to the nature of the qualification of the
expert witness. He is a range manager. Go ahead and ask
your questions.

MR, THOVAS: Thank you, sir.

Excuse ne, go ahead and answer the question?

MR DEL PIERO  Yes, sir.

A I think you have to put what's happening in the Mno
Basin in terns of a grazing noratoriumon the fl oodplain into
what's happening on the Crow ey tributaries, and nunber one,
the grazing had to be renoved off the floodplain in the Mno
Basi n because of the degradation that occurred and was

basically a recovering fl oodpl ain, and any new vegetati on
that was com ng up was i nmedi ately being eaten by the sheep
and Doctor Platts, | think, nmentioned this in his testinony.



Each | ease is site-specific. You don't generalize
fromone lease to all the others. Qherw se, ranching would
be a very sinple business. You have to take into account
soils and the plants, how the operations are run, and what
type of riparian systemyou are dealing wth.

VWhat we are doing in Long Valley is basically
controlling livestock distribution with our fencing project.
and we are inproving those riparian systens as we speak, and
it is atotally different situation than what you have in
Mono Basi n.

Q Sir, but please be responsive. If we were to extend
the grazing nmoratoriumto the riparian corridors, would the
vegetation rebound in a simlar manner as the Mono Basi n?

A It could rebound in the sane way it is reboundi ng
right now with our current system

Q You are saying there is no degradation of the riparian
corridor due to grazing inits current state?

A Inits current state the systens are recovering and
doi ng quite nicely.

Q Are they degraded?

A They were degraded previously, but that's getting back

to the sane thing that Dr. Platts and M. Chapman testified
to, is Long Valley experienced severe overgrazing at the turn
of the century, about 100,000 sheep or so, so nost of the
degradation has occurred. You have to | ook at history.



Q Are they degraded today, sir?

A Yes, they are, and they are inproving because of our
prograns.

Q So they are degraded today; is that your testinony?
A They haven't reached their full potenti al

Q Whul d they benefit froma grazing noratoriumsinlar
to how the Mono Basin streans benefited?

A Yes, they would, not anynore than what the current
systemis that we have.

Q Last question, are you famliar with the wetlands and
the Eastern Sierra generally?

A Yes.

Q Are you famliar with the historical value of wetl ands

in the Omens River systenf

Basi cal |y, yes.

Is it your belief that there has been a reduction in

t he amount of wetland acreage throughout the Omens system
since the onset of groundwater punping and grazing activities
and water diversions by L. A Departnent of Water and Power?

o >

A There may have been sone degradation. There has al so
been a lot of mitigation projects to make up for that.
Q If I were to tell you hypothetically that all of these

wet | ands shown in 1914 were there in 1914, can you tell us if
there are any of these wetlands remai ni ng south downstream of
the Long Val |l ey dan?



A Yes, there's a lot of the wetlands. Bird Creek,
Bi shop Creek have a lot of riparian areas, Pleasant Valley is
basi cally one big wetland and bottom and.

Q Is the acreage identified in this nap extant today in
t he Onens systen?
A I"msorry, | can't cunulate all these acreages you are

tal king about right off the bat just looking at this. |
woul d have to have tine.

MR THOVAS: | will |eave the question. Thanks very
nmuch.

MR, DEL PI ERO. Thank you very nuch. W're going to
take a break, and we will be back in ten m nutes.

(Recess.)

MR DEL PIERO. Ladies and gentlenen, this hearing
will again cone to order. M. Dodge.

MR, DODGE: Thank you, M. Del Piero.

CROSS- EXAM NATI ON

by MR DODGE:
Q M. Tillemans, | have a few questions for you. Let ne
ask you first about present-day ducks at Crow ey Lake. | ask

you to | ook at Table A under your testinony at page 59.

A kay.

Q I want to focus you in on specifically the highest
nunber there, Cctober 19, 1983, total ducks, 5,180. Do you
see that?
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A Yes, | do.

Q Now, under present-day conditions, are you aware of

hi gher counts than that?

A Yes, | am

Q And what order of magnitude at Crowl ey Lake?

A It may be five times as nuch.

Q Where could | find those counts in the literature?

A It is not inthe literature.

Q Was there sonme reason why you put this 5,180 on Table
A?

A Yes, it was basically to show the diversity of species

that are found at Crow ey Lake.

And Cctober 19, 1983, that's about the same tinme of
year that M. Donbrowski was nmaking his historical counts;
wasn't it?

Q

A I think he did some in Cctober as well as Septenber.
Q Is it your understanding these are mgratory ducks, or
not ?

A No, in Cctober they would be mgratory.

Q And so the highest counts that you are aware of are

approximately 5 times 5,000, or approxi mately 25, 000;
correct?

A Approxi mately, vyes.

Q And if the Draft EIR is accurate as to the historica
counts of ducks at Mono Lake, you would agree that this is



hardly a replacenment for that?

A Just taking it at face value, but in context of the
time, there's a lot of things that have happened.
Q Now, | et me ask you about historical conditions at

Crow ey Lake, and you have told us that you were very
famliar with those, and M. Thomas asked you a | ot of
guestions about it. First, let's look at Figure 1 which is
up there on the easel, and to the north of Crow ey Lake,

see sone reference to 41 acres, 313 acres, and 139 acres. Do
you see that?

A Correct.
Q And those are wetlands; are they?
A Yes, they are wetl and desi gnati ons based on the

classification in which | show the dom nant species in ny
witten testinony.

Q And woul d you agree with nme that those woul d exi st
whet her or not Crowl ey Lake was there?

A Yes.

Q And let ne go down to the 916 acres which are just to

the left of Crow ey Lake as shown on Figure 1. Wuld you
agree that those wetlands would be there even if Crow ey Lake
did not exist?

A I"mnot quite sure, your hydrol ogy may have changed
the | ake I evel there. There's very wet conditions which
provi ded open water which is attractive to both waterfow and



shor ebi rds.

Q I"mnot tal king about the |ake, |I'mtalking about the
916 acres immediately to the left of the |ake. Wuldn't you
agree that that would exist even if the | ake were not in

exi stence?

A Some of it. There may be some new ones created
because of the presence of Crow ey and the irrigation found
there.

Q You and M. Thomas had a | ong debate about how many
acres of wetlands were inundated by Crow ey Lake, and he
tried to get you to agree to sone nunber, and you indicated
t hat your best evidence was 933 acres?

A Yes.

Q And | don't want to get into an argument or discussion
wi th you about nunbers of acres, but let nme ask you, however
many acres there was, wouldn't you agree that that had
substantial benefit for breedi ng waterfow ?

A No, | wouldn't.

Q Wl |, would you agree that they had | argely refuge
from human i ntrusion?

A Not based on what | know fromtal king with sone of the
old-tiners.

Q You haven't read this Report of Sanitary Investigation
that M. Thomas found: have you?

A No.



Q It is interesting -- You were not the person that
checked it out on Novenber 1, 1978, the |ast person before
M. Thomas to check it out? (Laughter.)
A I don't think so.

MR, DEL PIERO. M. Dodge, other than you -- Well, now
we all know what your reading preferences are.

MR DODGE: Q But M. Thomas read you a portion that
said the larger part of the slope is al nost inpassable. Do
you recall that?

A Yes, | recall one area there.

Q Whul d you suggest that that at |east suggests that
there is refuge from human predation?

A Yes, from human predati on possibly.

Q Wasn't there al so nesting habitat historically that
had i nmunity from ani mal predation?

A An area |like this would probably have a I ot of ground
pr edat or s.

Q Do you know that for a fact, sir?

A Yes, a lot of the nests that we have found had

predati on on them as we speak. As we speak in those sane
areas, there's snakes, coyotes, there's --

Q You' re tal ki ng about today?
A Yes.
Q Today there are nests that work out and nests that

don't work out; correct?



A Correct.

Q And there's predation; correct?

A Correct.

Q My question is, wasn't that also true pre-1940 in

t hese inundated wetl ands however many acres there were?

A No, because the area of Crowl ey Lake that was

i nundated had very little open water. Mst of the water had
perked out as spring seeps down toward the bottom and as
where irrigation returns came back in on the west side of the
river, and you could ride horses through that area, and you
had to go around little stringer neadows and what - have-you,
but there was very little open water that in ternms of

wat erfow , they probably would not seek out this area as any
great nesting area.

Q VWhat do you nmean by open water, sir?

A I mean like ponds, a true swanp that has open water
and emergent vegetation.

Q You are not tal king about a big expanse |ike Crow ey

Lake, you are tal king about small ponds with land forms in
t he pond where the waterfow can nest?

A It would have to of substantial size to be of any use,
yes.
Q And again the basis for your testinony is that that

didn't exist prediversions?
A My basis for that is basically tal king about the



history of the area with several ranchers and with
hydr ogr aphers who worked in the area prior to Crow ey Lake

form ng.

Q Can you give us sonme nanes?

A Howard Arcul arius, Bud Hashbaugh (phonetic), and David
MecCoy.

Q Let me nove on to page 62 of your testinony where you
talk about the yellowrail. Do you recall that testinony?

A Yes.

Q Is it a fact that the yellowrail before Crow ey used

to breed in Long Valley?
DR JEHL: A There was a record of one breeding spot.

Q And the yellow rail hasn't bred in Long Valley for
decades; isn't that true?

A That's my under st andi ng.

Q In fact, there are no breeding yellowrails in
California; isn't that true?

A That's true.

Q And as a result, it is listed as a species of special
concern in California?

A True.

Q Now, M. Tillemans, |let me get back to one nore area

with you, and that is the aerial view of the Mono Lake
| agoons near VWarm Springs and Sinons Spring. Do you recal
that testinony, sir?



MR TILLEMANS: A Yes, | do.

Q Now | thought | heard your narrative say that that was
fresh water behind bernms. 1Is that your testinony?

A On the video on Mono Lake wetlands, | did say there
was fresh water backing up behind the berns.

Q VWhat tests have you nmade to determne that?

A Well, the springs are there, and they are com ng back

down towards the |ake, and it is probably a m xture of
bracki sh and fresh water down towards the |ake, and above it
is nmore fresh, but the reason why | took that video was
because Randal Orton suggested that Joe Jehl go out there and
take a | ook at those, and they wanted filnms and docunents of
what was happeni ng out there, and I have not been on the
ground, and | regret not being on the ground, but | am not
famliar with Mono Lake | agoons and wetlands |ike Dr. Jehl
is. He would be nore appropriate to talk to you about that.
Q Ei ther one of you is fine, but you haven't made any
tests whether that water is fresh or saline; have you?

A | haven't.

Q Have you, Dr. Jehl?
DR JEHL: Al know it is alnost straight |ake water
that's there. 1t's very brackish.
Q So, it's not fresh water, is it?
A No.

Q Now, again, the question to both of you, is it true
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that these | agoons are epheneral as opposed to pernanent?

A Well, all |agoons are a function of |ake levels, and
so long as | ake | evel s change, |agoons are going to conme and
go because they are fornmed by off-shore bars, and that's
controll ed by the slope of the bottomof the |ake, and they
are not in the sane place each year, but there are | agoons at
the | ake each year.

Q But the location of the |Iagoons will change as Mno
Lake rises and falls; correct?

A To sone degree, correct.

Q And al so the size of the |agoons?

A That's correct.

Q Have you made any conputation of the acreage of these
| agoons?

A You nean the ones this year?
Q This year, yes.
A No -- Amle and a half long and very large. | wal ked

it, and it's quite extensive, and there also is some on
Simons Spring and there have been some in the past. Sone of
nmy earliest days in there we used to take the three-whee

not orcycl e and have to go around these [ agoons that formed in
Si mons Spring, 1980, 81, and 82.

Q Again, sir, your testinmony as to the acreage, you
don't know?

A It is fairly extensive. | wouldn't guess acreage.



Q Now, Dr. Jehl, first you have told us earlier in your
testinmony that you had not studied the snow plover, and then
towards the end of your testinony you indicated to M. Thonas
that snowy plovers were present prediversion. Can you give
us the basis for that statenent?

A | said | hadn't studied themin detail. The basis for
the statenent is the habitat has been there all the tine, and
the fact it was not seen by the early observers, as correctly
noted in the EIR was just that the early observers did not
wal k the sandy beaches around the east side of the |ake.
There have been no snowy plovers in there as long as there
has been an al kali beach

Q And that woul d have been true prediversion?
A Yes, sir.
Q kay. Now, let nme nove quickly. W got rid of that

one species in a mnute and a half here. Before we get to
our favorite subject, the California gull, of yours and m ne
l et me nove through the Caspian tern

Dr. Jehl, at page 29 of your testimony, and this is
what | would like to explore with you, you state that the
nesting habitat of the Caspian tern is largely elimnated at
| ake el evati ons about 6386. Do you see that, sir?

A VWhat page?
Q Page 29, the first bullet point.
A Yes.



Q kay. Now, before we get into that, Caspian tern is a
worldwi de bird; isn't it?

A To the extent that popul ations exist on just about
every continent, yes.

Q And you had approxi mately ten nesting pairs at Mno
Lake, it went up and down?

A Most recently we have this year 13, sonething like

t hat .

Q And you had approxi mately how many nesting birds from

California gulls this year?

Thirty thousand.

Caspian tern is a fish-eater; is that right?

That's correct.

So, unlike the other birds around Mono Lake, it goes
to Grant Lake for dinner; correct?

That's right.

Now, you said initially it was first seen by Dr.
Wnkler in 1976 at Mono Lake, then | think you told us today
that there was al so a 1963 sighting; correct?

A | think | wote it was first discovered, first
reported nesting by Wnkler in 1976, and | corrected that

t oday, yes.

Q And you weren't there in 19767

A No.

Q And Dr. Wnkler, in his conversation with you, told

Oro>r
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you that he had found it on Twain; is that correct?

A No, | don't recall specifically in those
conversations. | amnot sure he was specific.

Q At sone point you became aware that he had di scovered
the nesting on Twain in 1976; correct?

A I"mnot sure it was on Twain in 1976. The chart here
whi ch was taken from ny paper, says Twain, 1980 and 1981, so
I don't recall that Wnkler told nme that specifically.

Q Dr. Jehl, Twain is right here as part of the Negit
islets; right?

A Ri ght .

Q And at least in 1980 and 1981, Dr. Wnkler told you

that the Caspian tern nested on Twain; isn't that correct?
Twai n and Pancake.

Twai n and Pancake, okay, and where on Twai n?

| don't know.

I thought | heard you tell us in direct exam nation
that you had been told it nested on the crest of Twain?

A No, | did not say that. | said that when the birds
first were nesting, which was 1963, the only place they could
have nested on those islets or at the |ake would have to be
near the crest of Twain because that's the only place where
t here was open, sandy habitat. Mst of the top of that
island is rocky. There's very little platformthere that

t hey coul d have nested on, that is all

A
Q
A
Q



Q In 1980 and 1981, based on your conversation with Dr.
W nkl er, do you know where these birds nested on Twai n?
A No

Q You don't know. And then they noved to Paoha islets
as Mono Lake sank; correct?

A Yes.

Q And then they show up in 1982 on Gull, which is a
Paoha islet; correct?

A Yes.

Q Now, woul d you agree with nme that at a 6410 el evation
of Mono Lake, there is still a substantial Twain islet?

A | think the top of Twain islet is 6420, as | recall.
Q Have you seen a phot ograph of Mono Lake at 6420 where
Twain islet still exists?

A | haven't seen that, but there are many maps Dr. Stine
has made over the years for us. I'msure we could | ook at
that. You said there is a substantial upper part of Twain
islet is rocky and is not good tern habitat. It needs sand.

They don't nest in rocks, so you would have to have the | ake

somewhat | ower than that to expose that platform | don't
know what the el evation is.

Q You don't know what the elevation is?

A Not of f hand.

Q There m ght sone of this habitat avail able on Twain at

64107
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A | doubt it.

Q Have you made that measurenent ?

A No. | don't know.

Q You don't know. You don't know whether this Caspian

tern is going to cone back to Twain at 6386 or not, do you?

| have a pretty good idea.

VWhat is your idea?

If it cones back, it won't make any difference because
the gull population is so nmuch bigger than it was 30 years
ago that it would swanp it and drive themout, even if the

>0 >

habi tat exists. So there may be habitat, but that habitat,
as | tried to explainin ny testinony, is likely to be taken
over by the swelling gull popul ation which is outconpeting.
or will outconpete, these birds for habitat.

So ny testinmony remains the sane. The birds are going
to be excluded when the | ake gets up high, whether all the
nesting habitat at Paoha is elimnated or whether they are
excluded by conpetition fromgulls. Either way the species
is going to go

Q You are assum ng as Mono Lake gets higher, there are
going to be nore and nore gulls?
A There don't have to be nore gulls. Those that are

currently nesting there will come back to the sane island.
As their areas near the shore are inundated, those birds wll
nmove hi gher and hi gher before they will nove to other places.
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1 and that whole island will be saturated.

2 MR DEL PIERO  Your tine is up.

3 MR DODGE: | would ask for another 20 m nutes based
4 on the conplexity.

5 MR DEL PI ERO G anted.

6 MR DODGE: |In fact, Dr. Jehl, after 1987, after the
7 | ake had a sudden rise in 1986, the terns returned to Twai n;
8 didn't they?

9 A Yes.

10 Q In fact, they nested on Twain in 1987; correct?

11 A | was told they did.

12 Q So, based on at least the California gull popul ations

13 that existed in 1987, the Caspian tern could coexist on

14 Twain; isn't that correct?

15 A They di d.

16 Q Whul dn't you agree that it is highly specul ative for
17 you to say that with nuch higher levels of California gulls
18 today that the Caspian tern can't coexist on Twai n?

19 A W'll find out. | don't think so. | think what we
20 know about the gull popul ation and wat ching them nove to

21 other islands and take the habitat, the same thing is going
22 to happen eventually here.

23 Q Let me ask you a few questions about phal aropes, and
24 wll try tolimt this so we can spend sone tine on the

25 gulls. Now, you agree that there have been very few



phal aropes in the past few years on the west side; correct?
A Yes.

Q And woul d you agree, and | appreciate you haven't
studied this, but the probable cause of that is sonehow
related to food?

A No.

Q You don't agree with that?

A No, sir.

Q Let me ask you, would you agree, and you testified at

page 46 about the possible inpact of humans, would you agree
that that's unlikely because of phal aropes noving fromthe
west side?
A No, you have to be clear on this. There are two
di fferent kinds of phalaropes, and I think the issues are
mainly with regard to the red-necked phal ar opes.

W son phal aropes are birds that use fresh water.
They like to hang around the beach of marshes. They cone
into the bay early in the norning, and in the early 80s when
we were still canping at the |ake, the south tufa area was
the maj or concentration point for them Subsequent to that,
with the increase of human popul ations, those birds just
don't conme in, cause and effect maybe. That doesn't include
entirely other changes that have taken place, but the human
popul ati on, the human di sturbance in the south tufa area,
i ncl udi ng peopl e wal ki ng down the beaches, uncontrolled dogs



that are not supposed to be there, but the rangers can't do
everything, are there, and I have seen the birds chased out

repeat edly.

Q Ei ther phalarope is not a particularly shy bird; is
it?

A It depends where it is.

Q Sout h tufa on Mono Lake?

A If you try to photograph them if there is a dog

running, it is a shy bird. They go right back out to the
wat er .

Q But the dogs aside, humans wal ki ng around aren't goi ng
to affect the WI son phal arope?

A Sur e.

Q Have you any evi dence?

A I have watched the birds, and they swimoff to sea.
They nove out of the area, so there is a human disturbance.

Q You have observed then swimout to sea?

A And not conme back into those marshes. [|f the marshes
are occupied with predators, they are not going to cone.

Q Let me nove to the California gull because we are

l[limted in time. Now, you told us that the approxi mate

popul ation in 1950, and you previously said 1940, was 5, 000.
That's not a systematic count; is it? 1Isn't that a guess?
A | wouldn't say it's a guess. | would say it is much
nore accurate than the duck populations we will tal k about



sooner or later. It was made by a trained biol ogi st out

t here.

Q From 1940 to 1979, the gull popul ation increased
substantially; correct?

A That's correct.

Q And nost of the great bul k of that increase was on
Negit Island; correct?

A That's correct.

Q And in 1976 Negit Island held about 75 percent of the

gul | population; isn't that right?

A I think that's right.

Q And this is Negit Island right here?
A Yes, sir.

Q It land bridges at 6375; correct?

A About .

Q

And woul d you agree with nme that in 1976 the bul k of

t he popul ation on Negit Island was in the shrub habitat at
the top of the island?

A | wasn't there in 1976. | have a nmap that was nade by
Dr. Wnkler about that time which showed approximately the

di stribution was, the bulk of it, there, nore than hal f, yes.
I think that's correct.

Q And you woul d agree that shrub habitat at Negit Island
i s above the Mono Lake high water; wouldn't you?

A Yes.
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Q It's about 6428; correct?
A That's correct.
Q So at least in 1976 the gulls at Mno Lake did not
avoid vegetation; isn't that correct?
A That's right. However --
Q | amlimted in time, sir. M. Goldsmth will have
some questions for you.

Let me ask you hypothetically, if Mono Lake rises and
Negit Island is saved on a constant basis fromterrestria
predators, would you agree with me that Negit Island could
agai n support high nunbers of California gulls?

A Yes, sir.

Q And that would be true at 6390; correct?

A Yes.

Q It would be true at 64107

A Yes.

Q Just | ooking at the map, aside from Paoha I|sland, and

will get to that in a nmonent, Negit Island is by far the
argest island in Mono Lake?

A Correct.

Q If the gull population at Mono Lake were going to
expand for whatever reason, the |largest potential habitat for
the gull is on Negit Island; is that correct?

A That is correct.

Q And Paocha Island hasn't had gulls for years and years;



has it?

A Not a substantial nunber. There was a nesting in "85
or '86 or thereabouts.

Q On page 37 you said there has been no successfu
nesting in recent years.

A | said successful. There were unsuccessful nests.

Q In your opinion, is that because there are resident
coyotes on Paoha I sl and?

A I's your question fromthe time they left, or is your
guestion fromthe recent past?

Q Recent past.

A Yes.

Q And, in fact, Paoha Island is the only island in Mno
Lake that has coyotes on it?

A | assunme that's where they sustain thensel ves, yes.

Q Now, you have testified in your witten testinony that

Paoha islets over here contain about 28 percent of the
nesting gulls today.

A That's been the case in the |ast couple of years.

Q And they started to be inhabited after Negit Island
was i nvaded in 1979, and the gulls noved to the Paoha islet;
correct?

A That's what the historical record says, and it is not
too good. | wouldn't be surprised if a few were there
before, but not |arge nunbers.



Q Let me ask you to tal k about the | ake | evel of 6373-83

and ask that this be marked next in order as our Exhibit 221
Now, Dr. Jehl, do you recognize our Exhibit 221 as the

exhibit that you prepared in 1990, and it was |abeled 327 in

A "Il take your word for it.

Q This is a docunent that you yourself prepared; right?
A | believe so.

Q And | ooking at the left-hand col um, |eft-hand two
colums, is it fair to say that what you are trying to do is
to calculate the loss to the California gull if Negit, Java,
Twai n, and Pancake islands are elimnated as habitat?

A I think that is what we tried to do in those days.

Q You are assum ng, then, that Negit, Java, Twain, and
Pancake are lost to the California gull, and you are trying

to cal cul ate what sort of popul ation would be left?

A That is right.

Q And am | right that Negit, Java, Twain, and Pancake in
the late 1970s held about 70 percent of the popul ation of the
California gulls at Mono Lake?

A I would think that is probably right.

Q And you give a total at the bottomof the left two

col ums from 15. 000 and changed it to 17,000 and

based on your earlier testinony, that's about 50 percent of
the birds currently nesting at Mono Lake?
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A Yes.

Q And you also told us before, | think in 1990, that
this was your effort as a reasonabl e worst case.

A That was ny effort to | ook at the maxi mum nunber of
birds that nested on the islands that coul d be acconmodat ed
agai n.

Q And you have a total for the Negit Island, then, and

t hen you added 5, 145 for Paoha; correct?

A Yes, | did.

Q Now, | ost habitat to Negit Island is tenporary because

if the | ake goes up, then over tinme the habitat reappears;
correct?

A | don't follow If the | ake goes up --

Q Wl |, as the | ake goes up for enough Years to a high
enough level, you can regain Negit Island as habitat;
correct?

A Oh, sure.

Q And that's true of all Negit Islands; correct?

A If the | ake goes up, nost of the Negit Islands are
going to lose a lot of nesting habitat. 1 guess |I'm not
foll owi ng what you are sayi ng.

Q kay. Let nme ask it this way, sir. Qur Exhibit 221

calcul ates the losses fromthe | oss of four of the Negit
I sl ands; correct?
A Yes.



Q And I'mjust trying to establish with you that these
are tenporary losses in the sense that if the | ake goes up
t hese areas can be recol onized by the gulls.

A No, no, you are saying something wong. |If the |ake
goes up, these islands are not going to be recol oni zed.
There are going to be fewer birds on these islands that we
have.

Q | meant the four that are tenporarily lost. Negit can
be regained if the | ake goes up?

A That's right.

Q So can Twai n?

A Yes, right.

Q kay. Now, let nme go over to the Paoha Island. Now

you tell us at page 31 of your testinony that at 6383 feet,
nost of the Paoha islets will be inundated, and only a smal

portion of Browne and Coyote still exists?

A Yes.

Q So at 6385 feet, sir, is there anything of Paoha
islets left?

A 63857

Q Yes. |Is there any habitat left?

A If there is, it wouldn't last very |ong because wave
action will take it down.

Q Now, | et me ask you about the wave action. It's true,
isn'"t it, that Paoha islets are highly erodible?



A Yes, sir.

Q And, in fact, as Mono Lake rose from 1982, there was
substantial erosion at the Paoha islets; correct?

A That's correct.

Q And that's in contrast to the Negit islets which are

| argely rock?

A Correct.

Q So, going back to Exhibit 221, sir, and this 5,145 for
Paoha islets, if, in fact, Mono Lake were to rise to 6385
feet, and then to fall back to a lower level, it is not safe
to say that there's still habitat for 5,145 pairs of gulls on
t he Paoha islets, is it?

A It is not safe to say that the figures here, 5, 145,

represent the maxi numthat could have been achi eved at that
time.

Q If Mono Lake were to rise to 6385 feet and then to
fall back to, say, 6377, isn't your opinion that a ot of the
Paoha islets would have been washed away and woul d not be
avail abl e for gull habitat?

A Unless mtigating circunstances were instituted to
save them so they could be recreated if we need them that is
correct.

Q So, this nunmber 5,145 is going to fall substantially
under mny hypot hetical ?

A It could fall even nore because under current



condi tions, that nunber, instead of 5,000, could be closer to
10,000, that is, if the |ake were I et alone there m ght be
10, 000 on that island.

Q So, would you agree with ne that -- Let ne back up

We talked initially about 6373 el evation. You would agree
with ne that the four islands we were tal king about, Pancake,
Negit, Twain, and Java, are in substantial jeopardy at that

el evation?

A They are all accessible to coyotes about then, yes.

Q Wul d you agree with ne that a nmanagenent plan that

t akes Mono Lake from 6373 feet to 6385 feet presents problens
to the California gull both at the ow end and at the high
end?

A No.

Q Wy not ?

A Because we have had an observation in the past 14 and
15 years as to what the popul ation has done. |It's gone from

40,000 to 65,000. It has increased. The birds have noved
around as new i sl ands cone and go, but it hasn't changed the
popul ati on. The popul ati on has done beautifully, so | don't
agree with your question.

Q Just a couple nore questions, sir. Do you have an

opi nion today as to the | ake |l evel necessary to protect Negit
I sl and from coyot es?

A No, sir.



Q And do you renenber telling me in 1990 that a | ake

| evel as high as 6380 presented no guarantee of protection
from coyot es?

A I think what | told you, and I still hold to it, the
coyotes can get to any island anytine they want to. On
Paoha, they got there somehow, so there's no autonatic

i nsurance at any |lake level, and | think the EIR correctly
concl uded that.

Q So, you don't have a mininmal |evel necessary to
protect Negit Island?

A No.

Q Wul d you agree that assum ng that Paoha islets are

unavail able for California gull nesting, would you agree that
the resurrection of Negit Island as a gull habitat becones
nore i nmportant?

A Well, if your inportant neans maintaining the same
popul ati on size or |larger, sure.

Q Now, | ast question on Negit Island, you testified that
hi gher | ake levels, | think, would force the gulls into
brushy habitat. Do you recall that?

A That's right.

Q Isn't it a fact that so-called brushy habitat is the
scrub at the top of Negit Island?

A Some of it, yes.

Q And, in fact, that scrub habitat on Negit Island is at



the very high elevations; isn't it?

A Yes.

Q I mean, you already told us the bulk of the popul ation
in 1976 was above the historic | ake | evel stand?

A Ri ght .

Q Above 6428.

A VWait a minute, above 64287

Q Yes.

A | can't say that for sure, M. Dodge. | can tell you
that it was above the white rocks, whatever that shoreline
is. 1Is that 6410? It doesn't nake any difference because it

is scrub habitat all through there fromwhere it is green up
to the top. So, if you are talking about habitat, it's not a
di stinction.
Q Fi nal question, Dr. Jehl. At page 29 --

MR DEL PIERG Tinme is up.

MR DODGE: My | have a couple nore mnutes for the
same reason?

MR DEL PIERG  Yes.

MR DODGE: Q On page 29 of your testinony, you say
t hat Mono Lake has seen annual changes in abundance or
productivity of individual avian species, as is the case at
any locality. Yet no |long-termadverse effects on the mgjor
speci es discussed in this report can be attributed to change
in the level of Mono Lake. Do you see that evidence?
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A Yes, sir.
Q Now, am 1 right that when you refer to species
di scussed in this report, you are not tal king about ducks?

A That's correct.
Q And you told us that you had seen no long-termeffects
over 14 years. Do you recall that testinony?

A Yes. That is correct.

Q And that's the limt of your analysis, the last 14
years?

A That is what | personally can attest to. That is what

wr ot e about.
Q So what happened to the duck popul ation nore than 14
years ago, you haven't witten about that.
A No, | have not contributed literature to that period.
| have read the literature.
MR, DODGE: Thank you, sir.
MR, DEL PI ERO. Thank you very nuch, M. Dodge
MR, HERRERA: M. Dodge, you referred to that
phot ograph there. Wuld you identify that for us, please?
MR DODGE: It's an aerial photograph taken in May of
1991 with a | ake elevation of 6375.1 feet, and it is show ng
Negit Island and anong others Java islet, Twain islet, and
don't have extra copies. | would be happy to have it marked,
if people prefer that.
MR HERRERA: W haven't seen it. | was curious where
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the reference was.

MR DODGE: Let me hand it to you. | just got it
nmysel f.

MR DEL PIERGC M. Roos-Collins.

MR, ROCS-COLLINS: Yes, | have a few questions.

CROSS- EXAM NATI ON
by MR ROGCS- COLLINS:
Q Let me begin with an observation. This proceeding
concerns changes in conditions in the Mono Basin between 1941
and 1993. Departnent of Fish and Game Exhibit 137
denonstrates to ny satisfaction, at |east, conditions have
gotten better, at least in one respect. You will notice that
inthe foreword they cite a Dr. Stockmann who has just nade
the discovery that all the sources of our noral life are
poi soned and that the whole fabric of our civic community is
founded on the pestiferous soil of fal sehood.

M. Tillemans, ny questions will be for you. Your
witten testinony concerns freshwater wetlands habitat. What
is your definition of wetland?

MR TILLEMANS: A My testinmony, what |'mreferring to
as wetlands, | ambasically referring to froma wildlife
per spective and how i nportant wetlands are to wildlife in
terns of breeding habitat.

Q So, you aren't referring specifically to the Arny
Cor ps of Engineers' definition of wetlands?



A Not specifically. The wetlands would still cone under
that jurisdiction, but | |ooked at that nore froma wildlife
st andpoi nt .

Q | see. M. Tillemans, Cal-Trout will stipulate for

t he purpose of this examnation that Crowl ey Lake is a very
productive freshwater wetland habitat. W wll also
stipulate that Crow ey Lake is an inportant trout fishery.
We have no quarrel with you on those questions.

Instead, | would [ike to focus on a different
qguestion, how wetl and habitat has changed in the Mono and
Onens basins since 1941. Do you have an opi ni on whet her the
acreage of wetland habitat along the tributaries to Mono Lake
has changed since 19417

A Yes.

Q VWhat is that opinion?

A It has changed since 1941. | don't know total
acreages and figures for you, but it's docunented in the EIR
Q Have you seen Table 3C-2 in Volune | of the Draft EIR?
A Yes, | have.

Q Does Table 3G 2 show that approxi mately 100 acres of
wet | and habitat has been lost along the tributaries of Mno
Lake since 1941? | amreferring to the far right-hand

col um.

A Al ong which creek, 1I'msorry.

Q Tributaries to Mono Lake.
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A Ckay, and you are tal king wetl and vegetation and how
many acres has been | ost?

Q Yes.

A Coul d you pl ease restate the question.

Q M. Tillemans, | need to | ook at the tables, too. Let
me nmove this mcrophone around. In Table 3G 2, the far

ri ght-hand col um shows the prediversion acreage of wetland
and neadow vegetation along the tributary to Mono Lake; is
that correct?

A Yes.

Q And the point of reference colum shows the acreage
along the sane tributaries in August of 1989; is that
correct?

A | think that's correct, yes.

Q Bet ween t he prediversion conditions and August of
1989, what was the net |oss of neadow and wetl and vegetation
along the tributaries to Mono Lake?

A According to this map, approximately about what you
said -- | think about 100 acres, 90 acres.

Q Do you agree with that estinmate?

A | haven't studied it at great length to be an expert
onit, so |l would have a hard tinme contesting it.

Q Do you have any evidence to the contrary?

A No, | do not at this point in tinme.

Q Let's discuss the Omens Basin, and again before we



begin the questions, let ne nake sure we are tal king about

t he sane geography. Oaens Basin, | mean the hydrol ogi c basin
bet ween Dead Man Creek and extending southward all the way to
Hai wee Reservoir. Do you have that sane understandi ng?

A Yes.

Q Do you have an opinion as to the net change in
wet | and habitat on | ands owned by LADW from 1941 to the
present in the Onens Basin?

A There have been sone changes, yes.

Q Gains or | osses?

A There have been sone | osses and sone gains.

Q What's the net?

A I couldn't give you the net. 1In all due respect,
Bruce, the Inyo County Water Department deals with Inyo
County. | have not been in that process.

Q Let's tal k now about grazing in the Mono Basin. How

many acre-feet a year of water are used for irrigation on

| ands owned by LADWP for grazing or related purposes?

A In the Mono Basin?

Q Mono Basi n.

A I couldn't give you total acreages. Qur |and use

engi neer could. But | know it has been substantially reduced
because nost of the neadows bel ow the conduit have been now

taken out of irrigation, and I think the only areas that are
being irrigated currently are up in the Bohler Canyon area



j ust above Parker Creek.

Q Are you famliar with the estimates in the Draft EIR
at pages 3G 11 and 12 that irrigation water applications in
the Mono Basin in Los Angeles' |ands have varied fromO to
11,000 acre-feet in recent years?

A | amnot famliar with that.

Q VWhat about the Oaens Basin, do you have an opinion as
to the average acre-feet per year used on LADW | ands for
irrigation for cattle-rel ated purposes?

A I think each lessee is allotted, | think it is like 5
acre-feet of water per acre.

Q And the total ?

A | couldn't give you the total. As far as acreages and

totals, we have a | and use engi neer that keeps track of all
the irrigation and inforns the | essees when their allotnents
are getting close to the end, so | stay out of that aspect.

Q VWhat is that |and use engi neer's nanme?

A Wayne Hopper.

Q Do you have any know edge as to the rate that LADW
charges for such water use for cattle-rel ated purposes?

A I know about generalities, | know what they charge per
AUMs.

Q Can you convert that general know edge into an

estimated rate per acre-foot used for cattle-rel ated purposes
in Onens Basin?



A Not at the nmonment, | can't. | basically don't dea

wi th budgets and allotnments. | basically deal with wildlife
and working on issues such as riparian prograns and froma
resource standpoint.

Q M. Tillemans, you nmentioned a riparian/livestock
program for Convict, MGee, and Mammoth creeks. Could you
descri be that progranf

A It is basically that we increased our fencing out in
the Long Vall ey area on those creeks. Mamoth Creek hasn't
been inplenented, but it will be, | amtold, either this fal
or in the spring, and basically the goal of the project is to
control livestock distribution nore and with the goal of
enhanci ng riparian systenms in the creeks.

Q And when was this programinitiated?

A Actually on the ground it was a couple of years ago

for Convict and McCee creeks, and this year will be Mammoth
Creek, and we're working right now on the Upper Omnens River,
i ncluding Cal - Trout working on that.

Q Since you nmentioned ny client, I will express ny
client's gratitude for this program which we believe has
great potential for benefiting the creeks and the river
naned. Does LADWP intend that this program be pernmanent

al ong these creeks and al ong the Upper Ownens River?

A Yes, but | need to clarify the word "pernanent,"
because as our program goes on, there will be changes out



there, and we will refine our managenment as those changes
allow us to, and basically, our indicator is going to be the
vegetation and how well the riparian systemis responding to
our treatments.

Q At this point is the programrequired by any court
order or |aw?

A Not that | know of. We basically have done this
proj ect on our own.

Q On your own initiative?

A Yes.

Q Let me ask you about a statenent in the Draft EIR at

3G 24. It says, "LADW, staff has expressed an intent to
reduce irrigation of its Mono Basin |and by diversions from
the four currently diverted streans (Kodama pers. comm)."
Do you know what that statenment is referring to?

A Coul d you read that again, please?

Q Let me showit to you.

A I think at this point it is referring to |ands bel ow
the conduit.

Q And do you know what the statenment anticipates by way
of reductions and diversions -- Excuse ne, let nme wthdraw

that question. Do you know what the statenment is referring
to by way of new initiatives that the Cty m ght undertake?
A No, | don't. This was basically a decision of what to
do with irrigation in the future, and it was done by who was
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in charge of ny section and M. Mtch, and | wasn't invol ved
in the final decision

MR, ROCS- COLLINS: Thank you, no further questions.

MR DEL PIERO. The State Lands Conmi ssion is up next

MR, VALENTI NE: Thank you, M. Del Piero. Good
afternoon, gentlenen. M nane is Mchael Valentine. | am
representing the State Lands Conmi ssion, and | have questions
whi ch are nmuch | ess numerous than they were before M. Dodge,
et al, started talking, so | amgoing to do this quickly. |1
will start with M. Tillemans.

CROSS- EXAM NATI ON

by MR VALENTI NE
Q On page 57 of your witten submittal to the Board, you
conpare the Crow ey Lake wetland habitat favorably with al
of the other habitats now existing on the Eastern Sierra. |Is
that based totally on Shuford and Metropul os letters?
A No, it is based on, like |I said, our property goes
from Hai wee Reservoir to Mono Lake. | have al so spent

considerable tinme in Mono County and a | ot of the Eastern
Sierra region

Q It is based on your personal observation as well?
A Yes.

Q Is it based on any scientific study which you have
done?

A Not ot her than what was listed in nmy testinony that



was done with Fish and Gane.

Q Can you testify as to how the Crowl ey Lake wetl and
habitats conmpare with prediversion habitats at other

| ocati ons?

A No, | can't.
M5. GOLDSM TH: (bj ection, anbi guous.
MR DEL PIERO. | think he answered the question, but

you're right, and I will sustain the objection. He says he
doesn't know.

MR, VALENTINE: Q Perhaps it was anbi guous, but
apparently the witness didn't think so.

Do you have any basis on which to conpare the wetl ands
at Crow ey to, say, the wetlands at Carson Sink?

A Are you talking the Stillwater area?

Q Yes, | am

A No, | don't, because | don't consider that the Eastern
Sierra region

Q So, when you say in the Eastern Sierra, you would nean
primarily Mono and I nyo counties?

A Yes, | think everybody that lives in the area al ways
refers to that area.

Q I am now goi ng to ask questions which probably

di scl ose nore about what | don't know than what | do, but on
page 60, you nention that your habitat survey included the
excl osure?



A Yes.

Q VWhat do you nean by excl osure?

A That is a grazing exclosure. The intent was a grazing
excl osure.

Q Was it effective?

A | don't think so, not due to grazing.

Q What's the size of the exclosure?

A Could you again cite the table you are referring to?
Q Tabl e B, page 60.

A I think it is the five-acre plot -- No, excuse ne.

Q That is why | asked. Table Crefers to the five-acre
plot. | can't tell from Table B what the size is.

A | think it is five acres. | couldn't exactly tel

you

Q Thank you. On Table D, starting at page 63, there is
a list of birds which, according to the caption of the table,

is Conmon Waterfow , Shorebirds, and Wetl ands Species of the
Crow ey Lake Area. Do you see that?

A
Q
alist
A
Q
t hey?
A

Yes.

On page 62, when you refer to that table, you refer to
of waterfow found in the Long Valley area.

Yes.

Crow ey Lake and Long Valley are not co-extensive, are

Vel l, you see waterfowl associated with Crow ey Lake



and Long Valley. The habitats are utilized interchangeably,
Crowl ey being used as a refuge.

Q Isn't Long Valley alnost 100 nmiles |ong?

A No, it is not.

Q How long is it?

A Long Val l ey goes fromthe Upper Owens through Crow ey
Lake, | would venture to guess 15 nmiles or so, 20 mles.

Q So the list on Table Dis essentially within seven
mles of Crowl ey Lake, that is what you nean?

A Yes.

Q Under previous questioning, Dr. Jehl testified that

the yellowrail no |longer breeds in California; do you recal

t hat ?

A Yes.

Q And yet the yellowrail is listed on your Table D as a
common waterfow or shorebird of Crowl ey Lake; isn't that
correct?

A Yes, and | think if you | ook at the caption, it is a
U S. Forest and Bureau of Reclamation nmanagenent publication
regarding the Long Valley proposed geothermal area. | put

that in there to give an idea of the diversity of waterfow
use in the Long Valley-Crow ey area. That's why it is in
there.

Q Do you have another citation of this authority from
whi ch you got this list, and I will tell you the background



of nmy question. | called BLM the Forest Service, several
offices, and | can't |ocate this docunent based on this
descri ption.

A | got this docurment froma co-worker naned Dave Babb,
who had this in his files, and he had witten, 1977 U S.
Forest Service/ BLM publicati on.

Q So, is this publication an environnental inpact
report, environnental inpact assessment?

A | think it may have been done in conjunction with the
geot hermal project. | guess the point is pretty nmoot, and if

you get American Bird, or whatever articles, and | ook at the
diversity of waterfow and shorebirds at Crow ey Lake, the
birds you see on here, there would be very little difference.

Q VWhat I'"'mtrying to do right nowis find out what this
docunment is and how !l can find it.
A I could go back to nmy office and ask Dave to further

research and give ne the exact document, but it is basically
where | took it from

Q Do you have personal know edge of whether these birds
that are on the list actually are common or even present
occasionally at the | ake?

A Yes.

Q So you have seen birds at the bottomof the first
page, O dsquaw, at Crowl ey Lake?

A The majority of these species, | can't recall seeing



A dsquaw, but there are a lot of these species | could tel
you.

Q Are you famliar with the publication called
California Wldlife, a publication by the Departnment of Fish
and Gane, dated 19917?

A No, | am not.

Q So, the fact there is a Departnent of Fish and Gane
publication called California Wldlife with a whole vol une of
birds is something that's unknown to you?

A | haven't seen that vol une.

Q Movi ng on to your total acreage of wetlands which you
list sonewhere in the nei ghborhood of 1400 acres --

A Yes.

Q Approxi mately 500 of these acres, you say, are |eased
land. By that do you nmean Los Angel es | eases themout to
somebody?

A They are all |eased | and.

MR DEL PIERG  Excuse ne, | didn't understand the
response to that question, M. Tillenmans.
A Al'l our lands are |eased.

MR DEL PIERO. You didn't listen to the question.
Ms. Book, would you read the question back, please?

(The reporter read the question as follow)

Q Approxi mately 500 of these acres, you

say, are leased |lands. By that do you nean Los



Angel es | eases them out to sonebody?
A Yes, | don't know where the 500 acres canme from

MR VALENTINE: Q Well, | think | can assist with
that one. At page 67, the third paragraph, you say, the
total acreage of wetland habitats available in the Crow ey
Lake/ Long Valley area is 1409 acres.

A Correct.

Q 916 of which are on the west side of Crowl ey Lake?

A Correct.

Q So, where | got the 500 acres is the difference

bet ween 1409 and 916.

A | guess there is a misunderstanding. All our land is
| eased basically, the majority of it.

Q To answer ny question, it is |eased out from Los
Angel es to private | andowners who operate the |and?

A Not | andowner, to | essees that run their |ivestock
operations on the | and, yes.

Q Wth that correction, thanks. |Is there any obligation

pl aced on the |lessees in the | ease docunents to maintain
wet | and acreage?

A Not specifically with the ranchers, but the Departnment
of Water and Power is cognizant of the fact, and that's why
we have a range and wildlife staff, and we are cogni zant of
the fact there is a wetland out there, and part of our job is
to | ook over the resources on our property.



Q But there is no binding | egal obligation flow ng from
Los Angeles to the | essees to preserve or mmintain existing
wet | and habitat or val ues?
A There is no binding | egal obligation?
Q Yes, that's the question.

M5. GOLDSM TH: (njection, calls for a |egal
concl usi on.

MR DEL PIERO. | amgoing to sustain the objection.

MR, VALENTINE: Q Are you aware of any provision in
the | eases that by their plain English terns would require
| essees to mmintain existing wetlands?
A Not the lessees, it's the Department's responsibility.
Q Thank you. Doctor Jehl, | have just a few questions
for you. Let's start again with the yellow rail which you
testified about earlier. You said that the yellowrails no
| onger breed in California. 1s that because the yellow rail
was extirpated fromthe California range due to the
destruction of its breeding habitat?

DR JEHL: A I have no way to answer that question.
VWhat | know about the yellowrail, there was a record in the
Bri dgeport area, maybe in the Crow ey area, nany, many years
ago. As far as | know, it was the only pair that ever nested
in California. 1t could have been an extension of the range.
It could have been a rare bird at that tine.

There are other habitats that |1've seen in places in



Onens Valley and in Long Valley that in theory could hold
yellowrails. | don't know how hard anybody has | ooked for
them Nobody has found themin nany years. There was a
sighting by the late David Gains a year or two before he

di ed.

So, | don't know why they are not there. There are
some places that the habitat | ooks pretty good. | don't
know.

Q Caspian terns nest rather densely in their col onies;
is that correct?

A Yes. They nest about 2 or 3 feet apart, the way the
gul I s do.

Q Can you estimate for me the anmount of habitat nesting

area would be required for the existing popul ati on of Caspi an
terns at Mono Lake?

A Very little. Currently they are nesting in an area
about the size of these three tables, whatever that woul d be.
Q Is that about 250 square feet?

A At nost.

Q You nmentioned that in 1981 the Caspian terns were

nesting at Twain islet, and they noved to Paoha Island in 82.
I s that because coyotes invaded Twain islet in early 827

A I don't know, but that's a reasonabl e hypothesis.

Q Coyotes did, in fact, come to the islet in 82?

A The gulls were disrupted fromnesting. They didn't



produce any chicks in 82, so it is likely everything was

di srupted, yes.

Q VWhen gulls are disrupted fromtheir nesting col ony,
they don't just conme back to the habitat, even if it is
suitable; is that correct?

A Sonetimes they do, and sonetines they don't. | have
seen |l ots of evidence where there has been prol onged
predation, for exanple, by ows, which are going to get to
any of the colonies, and these areas are not reoccupied the
next year, and we have seen the sanme thing where there has
been ow predation, the sane areas are reoccupi ed.

W have to know a little nore about the individua
histories of the birds. It nmay be the areas are reoccupi ed
by young birds that haven't had the experience of having
their heads bitten off.

Q VWhen we are tal king about the kind of disturbance that
an owl causes, however, and the kind caused by coyotes, a
coyote is considerably nore disturbing to a colony than an
ow ?

A No, | don't think so. W have had |ots of evidence

that one ow in a colony can disturb quite a large area for a

night, so the birds would desert the col ony.
Q Where did this occur?
A It's happened on Coyote Island.

The depredati on occurs nightly on many of the islands.



It has happened on Wnkler Island a couple of years ago, and
the birds have never cone back in any big nunbers.

But a single owW at night can be quite disturbing, and
we have published on this, Charles Chase and others, in
conpari son to other col onies.

And the difference is that the gulls at night know
there is sonething out there, and they can't see it, and they
respond to it by fleeing.

VWhen a coyote cones into a colony, it is quite often
by day, and they see the predators, and they can respond to
it, and they know how far away they have to be fromit before
t hey have to nove

Q VWhen a coyote cones into a colony, it often kills nore
animals than it can possibly eat; isn't that true?

A I haven't seen a coyote in the colony. | don't have
any evidence for that. There is certainly evidence of that
on owls killing nore than they can eat.

Q Do you have any evidence that coyotes will disturb

nore nests than is necessary to neet their dietary

requi renents?

A Sure. | think it is a fact that a terrestrial

predator on an island is going to cause a pani c response over
a large portion of the island. There was a report in the
EIR, | amsure you are aware, that was researched on coyotes,
and | believe in 1991 or 1992, as | recall, the presence of a



single coyote that took up residence on Negit Island in that
year disturbed all the nesting on the whole island, and there
wer e several subcol onies.

Q VWhen a col ony has nested, there is a ripple effect,
when a subcolony is disturbed, there is a ripple effect, and
if you would like for me to explain what | nean by that --
fromyour expression | can see that you would. The gulls who
abandon a nest for that year then becone predator species.

A That's one of the great fairy tales of Mono Lake. |
don't believe it for a minute. | would like to see it
docunented in the literature. | think it is time we put that
one to bed.

Q Al right. |In your testinony, you say that nowhere in

the literature is there any evidence that nesting in brushy
habitat is preferred.

A Correct.

Q There is evidence that there's other col onies nesting

in brushy habitat; is there not?

A Not brushy habitat anywhere near conparable to what we
are tal king about on Negit Island.

Q Part of the Mdrton Salt Conpany col ony nests in scrub

does it not?

A It does, a very small portion on flat, sandy islands.

They will even nest in the scrub
Q And the Ogden Bay col ony al so nests in vegetation



al t hough | ow veget ati on?
A VWhat we are referring to nowis a series of colonies
at the Geat Salt Lake of which there are perhaps, | don't
know, 15 or 20. (Ogden Bay is a broad area that noves around
fromyear to year. Most of the birds on Ogden Bay recently
have been nesting on manmade dykes. There was one year when
t he dyke was unavail abl e because the | ake rose, and the birds
were forced into a pasture.

I think that's what you are tal king about, M.
Val entine, and they nested in an open pasture. Wuld you
like to see a picture of that?
Q No, thank you. | have seen it. You nentioned in your
testinmony begi nning at page 75, there seens to be sone
controversy about the conclusions reached by Pugesek and Diem
in a 1983 paper.
A Yes.
Q I will let the paper stand on its own, but I wanted to
ask you a question. This Pugesek and D em study was a
two-year study; was it not?
A | think that the data in that report were over a
relatively short time. |1 can tell you that Dr. Di em has
studied that colony since -- Well, | think the study is now
inits 24th or 25th year. | think it is the single
| ongest-term study of any. So the data there would pertain
to the whol e experience, which is not a two-year study.



Q Isn't it safe to say if your study is based on two
years' worth of data is a two-year study, no matter how | ong
you' ve been at the sites?

A You can say that, sure.
Q And as | recall, feel free to correct nme here as you
have done so often in the past, as | recall, in that Pugesek

and Diem study, the mature gulls were believed to be the ones
nesting in the scrub, the mature gulls being the ol der ones.
Do you recall that?
A Well, the issue is not nesting in scrub. This is a
tough one because we're getting into semantics. The birds
are nesting next to sonething. California gulls nest next to
objects. They don't always do that. |If you give thema
choice, they will find a log, a rock, sonething. The object
on this island happened to be scrub. Those are very | ow
scrub which is not in any way conparable to the kinds of
habitat we see on Negit Island. This has been a point of
confusion for many, many years for sonme of us who have been
tal king about it.

MR DEL PIERO  Your tine is up.

MR, VALENTINE: M. Del Piero, | have just a few nore
m nutes of questions, and | would |ike the Board' s indul gence
for ten nore mnutes.

MR DEL PIERO G anted.

MR VALENTINE: Q One of the reasons, Dr. Jehl, that



the birds like to nest close to those obstructions, or rough
spots, is that it forms a barrier between them and the next
nest; is that right?

A It probably has a little bit of visual barrier to sone
degree, but that is certainly a very rare case because the

bi ggest problemthat California gulls have is predation

They don't like to nest where they can't see sonething

com ng, so they prefer to nest where it is |ow or open. And
things that block their view are things they avoid.

Q So you don't think that separation fromother gulls in
the sane nesting colony is inportant to thenf?
A There is a mnimum spacing that the birds will take,

yes. Sure, separation is inmportant. They only rarely nest
very, very close to each other because they are going to

interfere with each other. By very, very close, | nmean |ess
than a foot.

Q We have had in the past nuch di scussi on about heat

| oadi ng of gull chicks. They get hot. You nentioned in your
witten testinony, | can't find the citation right now, but I

think it is in the vicinity of page 37. Anyway, you suggest
that the gull chicks, if they get hot, can reduce that heat

stress sinply by going into the water. |Is that reasonably
accur ate paraphrase of your testinony?
A Sur e.

Q Unl ess the chicks are in nests right along the water,



they're going to have to travel through the colony to get to
that water; am1l right?

A That's right.

Q And if in doing so they intrude into the territory of
another gull, they do so at the risk of their lives; is that
right?

A In theory, that's right. In practice, once the gulls

get to the stage of a couple of weeks old, they nove back and
forth through the col onies, through other people's territory,
onto the | ake daily. They formbig flotillas of hundreds of
chi cks and come back at night.

And | have nortality data which | have published in
annual reports, and the nortality is essentially
i nsignificant.
Q For two weeks at |east, according to your testinony,
the gull chicks woul d be al nost dependent upon their parents
to provide them shade; is that correct?
A That's right.
Q During that period that shade woul d be provided at the
expense of foraging opportunities; is that right?
A vell --

Q It's a very sinple question. Al I'mtrying to
suggest - -
A If you're saying that by shading the chicks they are

not going to forage as nuch as they have to, that is not



necessarily true. One parent may be getting enough food
while they' re protecting the chicks.

Let me followit up. |If they are not shading the
chicks, they are protecting their chicks anyway. There is
one parent in the colony regardless of the tenperature, so if
he is there and it gets hot, he may provi de shade.

Q How | ong does it take a chick fromhatch to fl edge?
A About five weeks.
Q Are you aware of any studi es done at Mono Lake which

denmonstrate different rates of reproductive success with a
subcol ony or colonies on one |large island or is dispersed

t hr oughout the region?

A I am not sure | understand your question. | can tel
you that there are differences in reproductive success anong
all the islands.

Q Excuse ne, Dr. Jehl, my question is, are you aware of
any studi es published denonstrating differences in
reproductive success between a consolidated | arge col ony and
several dispersed subcol oni es?

A No, but | can give you those data that exist fromthis
year. | can cite data that would go either way. | think you
can really, for exanple, specifically, Twain Island is your

bi ggest. The productivity of that island is nmuch | ess than
the productivity on Paoha Island this year. Now, if you went
out and | ooked next year, it may not be true. But if | was



going to select ny data to answer your question, the answer
is yes, and I could use it.
Q | direct your attention now to page 44, and you wl|l
be happy to know I am al nost done. Page 44, Figure 6.
A Yes.
Q | direct your attention to the right side of your
chart there at which point it shows at a fairly | ow | ake
el evation there was a | arge sighting or nunber of birds
counted in 19907
A Yes, that's correct.
Q Isn't one plausible explanation for this that as the
| ake declines, ease of observation increases?
A No, because all those nunbers are made from thorough
boat census, whole | ake census. | go out in the boat and do
t he whol e | ake. Those data are conparable fromyear to year
within the imts of counting error. It is not a census
error, it is not a visual error

MR, VALENTINE: | have no further questions, thank
you.

MR, DEL PI ERO. Thank you very nuch, M. Valentine.
Anyone el se wish to cross-exanmine? M. Frink.

EXAM NATI ON

by MR FRI NK:

My first questions are for Dr. Jehl. Dr. Jehl, on
page 38 of your witten testinony, you refer to the nesting



habitat of California gulls and state that the figures that
are given in the Draft EIR are not well supported. At the
top of the page you go on to say, in particular, the notion
that Mono Lake may support 320,000 birds, 160,000 pairs, at a
| ake | evel of 6377 is a mathematical extrapolation with no
bi ol ogi cal basis. Such a colony would be nore than four
times larger than the | argest known col ony, and even | arger
than the total U S. popul ation of the species in 1980.

My question is this, where does the Draft EIRrefer to
320,000 gulls at a | ake level of 637772

DR JEHL: A Wl I, right offhand, | do not know.
There are extrapolations in there of how many birds can be

acconmodat ed at certain acreages. It is one of the tables.
I don't know which one it is.
Q You cited Table 1, page 9. | believe actually that is

the tabl e at the beginning of Volume |I of the Draft EIR which
is Table S-1.
MR DEL PIERO. Dr. Jehl, do you have a copy of that?
MR FRINK Q It is the first volume of the EIR page
9. Is this the table that you based your statenments on that
are included in paragraph 1 at page 38 of your testinony?
A Yes, | think so.
Q Now, you will notice that the second col um of that
table on page 9 is entitled, Percentage Change In Potenti al
@il'l Nesting Capacity. For the |ake level of 6377 feet, it



shows a potential increase of 440 percent; is that correct?
A Yes.

Q Now, in referring to the mathemati cal extrapol ation
with no logical basis, isn't it true that you, and not Jones
and Stokes, did that mathematical extrapolation to cone

up with the figure of 320,000 gulls?

A No, | don't think so. Let's talk about that. | am
sure you will.
Q Yes, | would like to know. The only information cited

out of the EIR for your statenent there is Table 1, and
bel i eve you neant Table S-1, and if you do multiply out the
increase in habitat by the nunmber of gulls on the existing
habitat, | believe you approach the nunber of 320,000 gulls,
but is there anything in the EIR that indicates Jones and

St okes bel i eve that woul d happen?

A Is there anything the EIR that suggested Jones and
Stokes didn't believe that would happen? It assunes- the
passi ve assunption through here is that gulls are linmted by
nesting habitat.

Q So you are the one that did the mathenatica
ext rapol ati on?
A No, sir. The gulls are limted by nesting habitat.

That's why they went through the exercise of |ooking at the
habi tat at various islands. How much space was avail abl e,
and if you multiply that out, how rmuch nore space is



avai |l abl e, the 440 percent -- | don't recall ever doing that
mat hematics with 320,000 or where that comes from
Q But the only basis that you are aware of for com ng up

with the 320,000 figure for potential gulls at Mno Lake
woul d be basing that upon the potential increase in habitat;
is that correct?

A The potential increase in habitat and the nesting
densities which could be achieved, that's right.
Q And right now you are not able to identify anyplace in
the EIR that Jones and Stokes made such a cal cul ation; are
you?
A | don't nean to be flip, but I couldn't identify
anyplace in this docunment where | could find anything. It is
a very difficult docunment to work with. If you give nme a few
mnutes, | sure would like to try and find it. It is a hard
thing to do.
Q You may have an opportunity if we take a break

I have a couple of questions on the snowy plover, too.
Page 3F-34 of the Draft EIR reported that -- Let ne get ny
copy of that handy first. Excuse nme, you may need a copy of
that as well. It is the second volune of the EIR | think
can ask the question w thout your actually looking at it. It

reported in 1978 a statew de census was made of the snowy
pl over at Mno Lake, and that represented approxi mately 11
percent of the statew de popul ation. Wuld you have any



reason to question that information fromthe Draft EIR?

A No. | believe that canme from publications by Gary
Page and his col |l eagues, and | have no reason to question it.
Q Are you aware that the western snowy plover has been

designated as a candidate for listing as either a threatened
or endangered speci es?

A Yes.

Q In cross-examnation | recall your stating sonething
to the effect of being famliar with all the literature on
avi an fauna in the Mno Basin.

A Practically all of it, yes.
Q Your testinony is titled, The Effects of Lake Level on
the Birds of the Mono Basin. | was wondering if in reporting

on the effect of various |lake levels on the kinds of birds in
the Mono Basin, was there any particul ar reason that you did
not mention snowy plover in your analysis?

A Yes. | have not studied themin detail nyself. The
work that has been done | amsatisfied with, and I think it
has been correctly reported in the EIR, so | didn't see any

reason to foll ow up.

Q Simlarly, | didn't notice any discussion of ducks in
your testinony. Did you also exclude ducks from your
testimony for the same reason?

A Ducks were again not a specie that | studied in great
detail because when this programstarted, we were interested



in birds of hypersaline | akes, and ducks are not generally
birds of hypersaline | akes. There are a couple of species
that can use them | didn't study themin detail, except I
had enough field notes and censuses of nobst species, high
nunbers and things like that, but it was not a detailed
research program

Q Have you seen the docunent entitled, The Mno Lake
Managenent Pl an, that was prepared by the Department of Water
and Power ?

A | have seen that, yes.

Q And are you famliar with the graphic depiction of
bird species on pages 4 and 5 of the Mono Lake Managenent
Plan? | will show you a copy of it.

A I am now, yes.

Q The graph portrays the relative changes in popul ati ons
of California gulls, grebes, and red-necked phal aropes; is
that correct -- Ch, excuse ne, | think I am ]l ooking farther
than | have to look. 1s that the sanme as Figure 7 in your
witten testinony?

A Maybe -- pretty simlar. W can |look at this one.

Q | amassuming if it is the sane figure, then the graph

in the Mono Lake Managenent Plan is based in part or
substantially upon your work; is that correct?

A I"msure that's the case.

Q Ckay, and that graph doesn't include any



representati on of population of snowy plovers and ducks
ei ther?
A No, sir.

MR FRINK: Thank you. That's all the questions I

have.
MR DEL PIERO M. Satkowski
EXAM NATI ON
by MR SATKOMSKI: Q I have a couple of questions for

M. Tillemans. On the top of page 57 of your exhibit, you
state that the formation of Crowl ey Lake in association wth
LADWP irrigation systems have created a very productive
freshwater wetland habitat of major regional inportance.

In general, does your testinmony inply that a decrease
in water supply fromthe Mono Basin to Crow ey Lake woul d
i npact the wetland habitat or the wildlife in the Crow ey
Lake area?

MR, TILLEMANS: A It could possibly.
Q Briefly, howw ||l a decrease in water supply of this
kind affect wetland habitat or wildlife in the Crow ey Lake
area?
A Once the final decisions are nade as to water
all ocations, et cetera, if there are |ower |ake |evels or
decreased irrigation, or whatever, there m ght be possible
inmpact on wildlife in the Long Valley area. There's other
speci es we haven't tal ked about in terns of sage grouse, and



so they may al so be inpact ed.

Q Have you done any specific studies |ooking at the

i npact of decreased water supplies on the wildlife or
wetlands in the Crow ey Lake area?

A | haven't done any specific studies.

Q On the table in front of you are copies of Table S-1,
page 9 of 15. Are you famliar with this table?

A Yes, not heavily, but | have | ooked it over.

Q On Table S-1, | do not see any colum summari zing the
inmpact to wildlife in the Crow ey Lake area. Do you agree
with that statenent?

A Yes, | do.

Q Do you happen to know why that wasn't sumarized
separately in the EIR?

A No, | don't. | have had very little contact with
Jones and St okes personnel.

Q And are you aware of anywhere in the report where that

information is contained, either summarized or in |onger
forn®?

A Not that I am aware of at the nmonent, no.

Q The I ast colum of that page entitled, Wldlife

Habi tat Values of Tributary Streans, do you see that col um?
A Yes, | do.

Q In that colum they rate the habitat values froml ow
to high. 1In one case they had the word "none" in there. |



assune that neans no inpact; is that right?

A It's got an asterisk which says significant project
inmpact. It is pretty hard to tell

Q VWll, let ne go on

A There's a check for significant cunul ative inpact.

Q Maybe | was m staken. Let nme go on. That wasn't the
point I wanted to make. If we were to assune that a col umm

was added next to this colum entitled, WIldlife Habitat

Val ues of Tributary Streans, and it was entitled Wldlife or
Wet | ands Habitat Values at Crowl ey Lake Area, in your

opi nion, how woul d you rate these alternatives, maybe
beginning with no restriction alternative and goi ng down to
the no diversion alternative in terns of maybe | ow, medi um
and hi gh?

A Sir, interms of Crowl ey Lake tributaries?

Q That is correct, just in the Crowl ey Lake area.

A kay, if you are dealing with tributaries, you would

| ose probably some creek acreage due to the rising of Crow ey
Lake. | guess | would have to know the levels of Crowl ey and

how high Crowl ey would be. Under no restriction it has a
hi gh el evati on mark, and nost of the work that | have here is
based on the high elevation of Crowl ey Lake, and so | don't
think it would go up much further in the no restrictions.

Q Wuld it be fair to say as you go fromthe no
restriction alternative to the no diversion alternative, the



i npact woul d generally run fromlow to high, in that order?

A It could be. I'msure there's always pluses and
m nuses, and sone areas may be benefited and sone may not.
Q Wuld it help you to answer the question if you had

i nformati on on the Lake Crowl ey drawdown in wet years? On
page 11 of 15 there is a colum entitled, Lake Crow ey

Reservoir Drawdown. In wet years would information |ike that
hel p you determ ne what the inpact m ght be?
A Vel l, | think when you are speaking of drawdown, you

are probably tal king somet hing that occurs in anticipation of
spring runoff, and so in ternms of wetland and tributaries,
don't think there would be rmuch inpact.
Q Let me just ask you nore specifically. For the
6377-foot alternative, would you know, or in your opinion
what woul d be the inpact to the wetland habitat in the
Crow ey Lake area? Wuld it be |low, noderate, or high?
A At 63777
Q Yes.
A We are at 6375 right now | imagine you could take
care of that with sone operational constraints or managenent
changes. You would have to talk to a hydrol ogi st on that.
amunclear as to the final picture here in terns of |ake
| evel s and that.

MR, SATKOWSKI: If that's the case, | won't go on and
ask you about the other alternatives. Thank you.



MR DEL PFIERO M. Smith.
EXAM NATI ON
by MR SM TH
Q I have a couple of questions for Dr. Jehl. | wanted
to ask first off a question about the Negit Island and Negit
islets. At the 6390 alternative, would the gulls have both
the island and sone or nost of the islets?

DR JEHL: A The question is, would they have nesting

habitats on the tops of sone of the islets and Negit Island
itself?

Q Yes.

A Yes.

Q Do you know approxi mately how many of the islets would
be I ost or how nuch would be retained, if any?

A It's not the number | think is so inmportant. Well

it's nunber and size of what's left, and I don't have a map
of 6390 in ny head.

Q | notice that in your graph that shows the |ake |levels
and al so the | ocation of the red-necked phal aropes, there is
no indication for the Wlson's, and there is also only data
from 1981 through 1982. Do you have ot her data?

A The graph in there is 14 years of data. The figure
showed before, the outline of the | ake which is also in that
report, 1981 and 1982, | have data on the distribution of al
the birds, red-necked phal aropes, W] son's phal aropes,



grebes. Gulls don't count.

Q Wbul d you provide the Board with that, or is there a
report you have witten?
A | haven't analyzed it because it was not an issue. |

woul d be happy to discuss it, but it was not raised in the
EIR and it isn't really particularly relevant because
don't think that the nunbers of birds at the | ake are going
to be changed in any way within this range of |ake levels we
are tal king about. WII the distribution be changed?
Probably to sonme degree.

There are certain physical factors in the | ake that
are going to concentrate food in certain places.

One of the places where we had concentrations of
phal aropes in many years recently is this northeast corner of
the | ake. That has pretty good feeding grounds in there.
That's al ways going to have good feeding ground in there at
any | ake | evel because the currents work around this way, and
Dr. Stine has showed or maybe the people from Santa Barbara
but the currents, quite often because the wind works this
way, and when they cone together those floating brine shrinp
or brine flies are brought to the surface, and they sit
there. Then the current turns around and goes back out to
the isl and.

That's not always the case, but there are certain
physi cal constraints of the | ake system prevailing w nds,



that means certain conditions are going to happen regardl ess
of what the | ake level is going to be.

Q You answered three of ny questions that | was going to
pose to you. Thank you.
EXAM NATI ON

by MR HERRERA
Q My questions will be directed initially to M.
Tillemans. Do you have any idea, have you seen any surveys
or any evaluation of the nesting habitat associated with
riverine habitat in the areas that drain to Crow ey Lake?

MR TILLEMANS: A No, | haven't.
Q Have you got a personal observation of nesting habitat
on riverine habitat?

A | have seen a brood on the Upper Ownens River, yes.

Q In what areas?

A In the Hot Creek and Upper Ownens.

Q What ki nd of habitat was that |ocated in?

A In the water.

Q In the water itself?

A Right. W haven't gone out and done any detail ed
surveys.

Q Earlier you nentioned that there were areas directly

adj acent to Crow ey Lake that cattle would not nove into
because it was like, you said |like an el evator
A Certain areas, yes.



Q Is that true of other areas in the drainage to
Crow ey?
A Basically, for the type that | amreferring to, yes.
Q Does grazing of cattle or livestock in other areas
i npact on nesting habitat of waterfow ?
A Not to any great degree, not in the habitats that | am
referring to. | amreally restricted, you know. As you cone
up out of there, there are even nore pasture |ands, you m ght
call wetlands and what have you, and the cattle do graze on
those drier portions.

VWhen you get into these areas here that | have
designated, in the areas here that | have designated, the
pl ant associations as well as the soils are basically the
same, and that's why the cattle will avoid those type areas.

Q Did waterfow nest in these irrigated pasture areas
that cattle have access to?

A In sone of the Hot Creek areas, yes.

Q In other areas?

A Basically, | think I would be fairly confortable in

saying yes, in the areas | have desi gnated because of the
close proximty to water.

Q You nentioned earlier in cross-exam nation fromstaff
here that a decrease in irrigation would inmpact wetlands in
the Crow ey Lake area. Wuld you expand on that a little
bit, please?
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A Wl |, we have sone | eased acreage on the Upper Oaens
River, and there's a |l ot of pasture out there, and if
decreased acreages occur because of decreased irrigation
there may be a potential inmpact on waterfow or shorebirds.

Q There are waterfow and shorebirds nesting in those
areas?

A There's sni pes and phal aropes nesting out in these

ar eas.

Q If that's true, would you suggest that naybe prior to

Crow ey Lake there was a simlar sort of nesting habitat
avai | abl e al ong the Onens River that was not necessarily
designated as wetl and?

A | referred to that in nmy testinony, and there's
stringers and pockets and seeps that's limted habitat for
wat erfow and shorebirds in conparison to what we have today.

Q Was any of that supported by irrigation prior to the
creation of Crow ey?
A I think so. There are indications sone of that water

t hat perked out down by the river came out on the west side,
and as the water tables hit the floodplain, sone of that may
have been supported by irrigation. There was a |ot of
irrigation going on before Crow ey.

Q So, your answer is that there was irrigation and nore
likely that irrigated area provided habitat for waterfow ?
A Down by the river in those isol ated pockets, Yes, but



not to any great extent. Those spring channels and smal
channel s and sone of the seeps and small rills, what have
you, did not provide a lot of habitat for ducks.

Q Habi tat for ducks, let's just talk about ducks in
general . Wuld you say that wetl and habitat or open water
habitat is nore critical for the nesting of waterfow ?

A Yes, having sufficient water nearby is critical for
wat er f owl br eedi ng.

Q It is nmore critical than having wetland habitat for
wat erf oWl nesting?

A Yes.

Q For waterfow in general, is wetland habitat

restrictive throughout the range, or is it open water that is
restrictive throughout the range?

DR JEHL: A Can | take a shot at that? | think the
guestion is specific enough. Well, the nesting habitats of
various waterfowl species are quite different. | nean, there
are waterfow that will nest a mle fromwater.

Q But ny question is, is wetland nore critical than open
water, or is open water nore critical for waterfow habitat,
specifically, how about ducks?

A Not even ducks. | nean, there are certain kinds of
waterfow that are pretty habitat specific and certain kinds
of waterfow that nest, literally, a mle fromwater. And we

just couldn't talk about waterfow . You have to get a little






