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01 SACRAMENTO, CALI FORNI A
02 FRI DAY, OCTOBER 29, 1993, 9:00 A M
03 ---000---
04 HEARI NG OFFI CER del PIERO Ladies and Centl enen,
05 this hearing will again cone to order. For those of
06 you that may be new, ny nane as Marc del Piero. |I'm
07 Vice-Chair of the State Water Resources Control Board,
08 and I'macting as the hearing officer in regards to
09 this matter regarding the amendnent of the Gty of Los
10 Angeles' water rights licenses for diversions of water
11 fromstreans that are tributary to Mono Lake.
12 Yest erday, we concluded the four panels that
13 presented the substance of the Environnental | npact
14 Report on behalf of Jones and Stokes. Today, we will
15 begin presentation by the Gty of Los Angel es and the
16 City of Los Angel es Departnment of Water and Power.
17 Bef ore we begin, is there anyone here who was --
18 who has not been sworn? Both of you? Both of you?
19 Okay. Anyone wi shing -- anyone intending to present
20 testinony today, | need to admi nister the oath to you.
21 If you woul d pl ease rise and rai se your right
22 hand. Do you promise to tell the truth during the
23 course of these proceedi ngs?
24 THE W TNESSES: | do.
25 HEARI NG OFFI CER del PIERO  Good. Thank you very
0007
01 rmuch, GCentlenen.
02 And M. Birm nghan?
03 MR, Bl RM NGHAM  Thank you very much.
04 HEARI NG OFFI CER del PIERO Coffee in hand, ready
05 to go.
06 MR DODGE: M. del Piero, before we -- could |
07 note that we have --
08 HEARI NG OFFI CER del PIERC  You told nme he didn't
09 get testy until the afternoon, M. Birm ngham
10 . DODGE: We have been joined by one of the
11 lions of the California Bar, ny long-tine adversary and
12 coll eague, M. Adolf Mskovitz, and I'd just like to
13 welconme him
14 HEARI NG OFFI CER del PIERO  Good norni ng.
15 DI RECT EXAM NATI ON BY MR Bl RM NGHAM
16 Q Good norning, Dr. Chapman, Dr. Platts.
17 Before | ask you to present an oral summary of
18 vyour testinony, | have a few prelimnary questions.
19 First, 1've placed before you a nunmber of docunents;
20 Los Angel es Departnent of Water and Power Exhibit 2,
21 and Los Angel es Departnment of Water and Power Exhi bit
22 3. | would ask, are those docunents currently
23 copies -- excuse me. Are those docunents, L.A
24 Department of Water and Power 2 and 3, copies of your
25 current Curriculum Vitae?
0008
01 A BY DR CHAPMAN: They're slightly out of date, but
02 reasonably current.
03 Q And are L.A. DW Exhibits 4, 5, 6, 7, and 8
04 docunents to which you referred and relied in formng
05 opinions that you will express today?
06 A Yes.
07 Q And is L.A. DW Exhibit 1 a true and correct copy



08 of the direct testinmony of Dr. Donald W Chapman and
09 Dr. WIlliam$S. Platts?
10 A Wth the exception of three errors that | found.
11 Q VWat are those errors, Dr. Chapnman?
12 A On Page 14, second paragraph, strike the word
13 "only."
14 Q Can you refer specifically to which I[ine in the
15 second paragraph?
16 A The line that begins, "Anglers fished," should
17 read, "Anglers fished the section from G ant Dam"
18 striking "only."
19 On Page 12 --
20 MR, DODGE: Excuse nme. Thank you
21 DR. CHAPMAN: On Page 12, |ast paragraph, second
22 line, strike the word "springs.”" The line should read,
23 "Lower Rush Creek since," et cetera.
24 And | found one additional error on Page 15,
25 Paragraph 4, Line 6, where it reads, "17 hours," should
O
0009
01 read, "18 hours." So the sentence now has a phrase
02 that says, "Were anglers had to fish 18 hours to," et
03 cetera. Those are the only errors that |I'm aware of.
04 QBY VR BIRMNGHAM Wth the exception of the three
05 corrections that you just nade, is L.A DW Exhibit 1 a
06 true and correct copy of the testinony which you
07 prepared for these proceedi ngs?
08 A BY DR CHAPMAN:.  Yes.
09 Q And do you affirmthat L. A DW Exhibit 1 is your
10 testinony?
11 A It is our testinony, yes.
12 Q Wul d you briefly, first, Dr. Chapnan, and then
13 I'Il ask Dr. Platts the sanme question. Wuld you
14 briefly summarize your professional experience and
15 qualifications?
16 A Yes, sir. M career in fisheries began in 1955
17 with work on steelhead in the Al sea River Basin,
18 continued into the Al sea watershed study on Drift Creek
19 on the Oregon coast. That period extended while | was
20 working on a doctorate and teaching at the
21 University -- at Oregon State University, and | then
22 went to the Oregon Fish Conm ssion where | was director
23 of research for a year and a half. Then I noved to the
24 University of Idaho where | was | eader of the Idaho
25 Cooperative Fishery Unit working with fish ecol ogy and
0010
01 fresh water, chiefly with trout and sal non, and gui di ng
02 graduate student research, conducting nmy own research
03 Subsequently, | went to the United Nations and
04 worked for three and a half years in Africa on Lake
05 Tanganyi ka in stock assessnent, and then a year and a
06 half on the R o Magdal ena in Col unbi a wor ki ng on catch
07 assessnent. And then in 1978, | returned to the United
08 States and opened a consulting business, and | have
09 been at that for the last 15 years. And currently |
10 have a firmw th about, | guess |I've got six or seven
11 full-time professionals, several support staff, and we
12 do work all around the northwest fromCalifornia to
13 Al aska to Montana and Canada.

In the Mono Basin, |'ve been associated with this



15 litigation and the surrounding efforts for the |ast

16 couple of years. Dr. Platts has been invol ved for

17 longer and I"'msure he'll add to this. But our firm
18 now is under contract to L. A to provide consulting

19 services on Mo Basin tributaries and on work in the
20 Ownens River.

21 And that should suffice for a brief summary. The
22 only thing ny informati on and vitae does not reflect is
23 I'mnow on the National Acadeny of Science's Nationa

24 Conservation Council conmttee for northwest sal non and
25 on a national oceanographic and a NOAH comittee for

0011

01 evaluating the effects of oil spills. And -- can |

02 turn this over to Dr. Platts?

03 Q Yes. Dr. Platts, can you briefly summarize your
04 professional experience?

05 A BY DR PLATTS: M nane's WlliamPlatts, and | have
06 over 30 years of experience working in fishery research
07 and fishery managenent. | have ny Ph.D. out of U ah

08 State University in fishery science and a naster's

09 degree out of Uah State University in wildlife

10 managenent. | received ny B.S. fromldaho State

11 University in conservation education

12 Early, ny first career job was | was a fishery

13 biological aid for the Uah Fish and Gane Depart nent.
14 | then transferred to Idaho as a fishery biol ogist,

15 becane a regional fishery biologist in the Idaho Fish
16 and Gane Department, and the |last few years there

17 supervised the Conservation Enforcenment Division

18 | then transferred to the U S. Forest Service as a
19 zone fishery biol ogist making input into fishery

20 decisions on seven forests in |Idaho, worked on sone

21 forests in Uah, and al so sone forests in Womn ng.

22 then transferred within the Forest Service to the SCENE
23 program which was a national programthat consulted to
24 different mning conpanies, different mning ventures,
25 and mning as related to Forest Service and private
O
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01 | ands.

02 After that assignnment, | transferred to a research
03 fishery biologist position with the Uah Muntain

04 Station, and fromthat tinme on, | did research on the
05 effects of logging, livestock grazing, road

06 construction. | devel oped classification systens for
07 identifying and mapping river and riparian systens.

08 Then | retired fromthe Forest Service in 1988 on
09 a Friday night and went to work for Don Monday norni ng,
10 and I've been with the consulting firmsince that

11 tinme.

12 My resune as it is attached here has a few errors
13 init, mainly because it hasn't been updated for a

14 while. | was a nenber of the Quter Ri ghts Water

15 Resource Board for a few years. M/ ternms expired this
16 year, and so I'mno |onger a nenber of the Quter Rights
17 Resource Board at this tinme. | also just recently

18 retired out of U. S Environnental Protection Agency

19 Advisory Board in the last two or three weeks. So that
20 is an update that needs to be mmde.

21 O her than that, |I think ny resunme is fairly



22 conplete up and to date.
23 Q Thank you very much, Dr. Platts.
24 A | wasn't through, but --
25 Q Excuse nme, I'msorry.

0013
01 A | just talked a little bit about mnmy experience in
02 the Mono Basin. | have been in the Mno Basin now for
03 two or three years watching these streans rehabilitate
04 and putting input into it as required. Also, |I'm
05 working on the Lower Omnens and the gorge for the
06 Department. We're helping out in the process of
07 rewatering and rehabilitating the Ovens River. | have
08 been working on the ranches on the L. A Depart nent
09 water lands, and we're setting up ranch managenent
10 plans so that we can bring streans back that have been
11 taking stress on ranch lands. And we've been noving
12 fairly fast on that.
13 And that's ny experience in the basin.
14 Q Thank you. Wbuld you briefly summarize the
15 witten testinmony which has been submtted as L. A DWP
16 Exhibit 1?
17 A BY DR CHAPMAN. Yes. 1I'mgoing to do that. The
18 arrangenment we have is I'mgoing to provide the oral
19 summary and I'mgoing to catch a plane and | eave
20 Dr. Platts to face the nedicine.
21 W testify today on the history and the present
22 condition of the trout fishery of Lower Rush Creek in
23 Mno County. Can we have Figure 17
24 VR DODGE: Excuse ne, M. Chairman. | assune we
25 are going to be afforded the opportunity to

0014
01 cross-examne Dr. Chapman?
02 DR. CHAPMAN: | was only kidding, M. Dodge.
03 HEARI NG OFFI CER del PIERG M. Dodge --
04 DR. CHAPMAN: | knew you woul d take ne seriously.
05 HEARI NG OFFI CER del PIERG M. Dodge, you didn't
06 have the benefit of seeing his face.
07 (Laughter.)
08 MR DODGE: This is one of the few pleasures in ny
09 life.
10 DR. CHAPMAN: | wish | could say the sane.
11 MR DODGE: One for you. We'Ill see how it ends
12 up.
13 HEARI NG OFFI CER del PIERO The nanes are spelled
14 DODGE and GCGHAP-MA-N so the record s clear
15 who's tal ki ng.
16 (Laughter.)
17 MR BIRM NGHAM May the record reflect that 1'm
18 putting up a blowp of Fishery 1 fromthe direct
19 testinmony of Robert Bester. |Is that it?
20 DR. CHAPMAN: No. This is -- this is supposed to
21 be -- the wong -- this is -- we want the one from--
22 Figure 1 from Chapman and Platts. | think they're in
23 the back right there behind --
24 MR BIRMNGHAM |'minformed, and we'll check the
25 L.A DW Exhibit 9 just to make sure, but Figure 1 from
o

0015

01 Dr. Bester's testinony | believe is the sane as Figure
02 1 fromthe Chaprman testinony.



03 DR. CHAPMAN: Al right. W' [l probably | eave

04 that up with the Board's permission. That is a --

05 shows the salient features of Lower Rush Creek

06 including the reach from Grant Lake to Parker Creek

07 which occupi es about 62 percent of the |ength of Lower

08 Rush Creek.

09 Lower Rush Creek, in ny definition here, extends

10 fromGant CQutlet to Mono Lake, and the -- there is a

11 section called the Narrows to Mono Lake that | wll

12 refer to periodically through the testinmony as well.

13 We're going to enphasize historically the condition of

14 the fishery before 1941.

15 As fishery scientists and consultants, we rely

16 nostly on published scientific docunented information

17 Secondly, we rely on careful analysis of the

18 observations of the trained observers. W regard

19 anecdotal information and hearsay extrenely

20 cautiously. W have followed these guidelines in

21 preparing the opinions stated in our testinony.

22 The first thing we want to point out is that

23 grazing damaged the river and riparian habitat of Lower

24 Rush Creek long before 1940. By the 1860s, huge heard

25 of transient cattle and sheep grazed through the Mno
0016

01 Basin. By 1900, the range | ands of the Great Basin

02 including the Mono Basin were overfilled with donmestic

03 livestock. An early scientific observer wote that the

04 natural pastures were nearly ruined by 1889. At the

05 tine of that observer's arrival in 1881, the Basin's

06 | andscape had al ready been significantly changed.

07 Grazing continued through the first half of the

08 1900s, and on April 1st of 1940, there were about 1900

09 cattle, 825 horses, and 25,000 sheep grazing in the

10 Mono Basin. Those grazing animals were such a nui sance

11 during the trout fishing season that tenporary declines

12 in trout catches and angling effort resulted. Sheep

13 that grazed and watered al ong Rush Creek roiled the

14 waters of Lower Rush Creek so that the stream was

15 wunfishable at tines.

16 El den Vestal, a fisheries specialist, described

17 Lower Rush Creek as bordered in part by wllows, dead

18 sheep, and highlining. Hi ghlining indicates heavy

19 grazing by sheep over an extended period. Once the

20 riparian vegetation is highlined, the herbaceous

21 vegetation beneath it is severely damaged. Vestal's

22 court exhibit photos -- and those are the Figures 3 and

23 4 fromny testinmony. Let's put 3 up first. That

24 exhibit indicates heavy grazing danage. |In the left

25 center of the photograph, one can see a bank. W cal
0017

01 that a false bank. 1It's been sloughed as a result of

02 bank sheering. And, essentially, there are two banks

03 there, one in the streamand one away fromthe stream

04 and that's an indication of heavy grazi ng damage.

05 The streamis al so di sh-shaped. Rather than being

06 box-shaped and havi ng undercut banks in close proximty

07 of the riparian vegetation on both sides, the stream

08 has been dished.

09 Can we see the next figure, please? This is

10 Figure 4 fromour testinony. This also indicates



severe cropping and highlining of willows, and it shows
a di sh-shaped streamas well. And we consider both of
those figures indicative of heavy grazing use of Lower
Rush Creek. Those banks are |laid back as a result of
heavy grazing. That's all | have for those two
figures.

Now, beyond the point -- beyond the fact of
grazing and overgrazing, we enphasize that the
sem-arid -- in the sem-arid Mono Basin, sumer |ong
forage production required heavy irrigation. Most of
the Basin could not be cultivated because water was
i nsufficient or physically unavailable to place on the
I and.

Begi nni ng about the m d 1800s, settlers diverted

the water of Rush Creek onto the land to irrigate crops O

0018

and forage and provide stock water. From around the
turn of the century to 1923, ranch and hydropower
interests were said to have conpeted to use water
Storage reservoirs eventually regul ated the flow of the
creek. Rush Creek has not flowed naturally now for
approxi mately 100 years or a little over 100 years.
The various uses of Rush Creek and the regul ati on of
natural flows reduced the quality of fish habitat in
the stream

The area of greatest enphasis in ny testinony, or
our testinony, is the Gant Lake to Parker Creek reach
and that covers about 6.8 streamniles or, again, about
62 percent of the mmin channel of Lower Rush Creek from
G ant Lake to Mono Lake. Now, that area suffered
severe flowrel ated habitat degradation in npbst years
of the decade before 1941. The census of 1919 reveal ed
4190 acres irrigated fromtributaries of Mono Lake. By
1929 the census indicated 11,500 acres irrigated. The
i ncrease over ten years occurred mainly in the areas
managed by the Cane Irrigati on Conpany and the Rush
Creek drainage. That irrigation used 26,000 acre-feet

22 of water per year in Rush Creek, and Rush Creek

23 produced an average of about 50,000 acre-feet per

24 year. So that converts to sonething well over 50

25 percent of the -- a little over 50 percent, | should
0019

01 say, of the total flow of Rush Creek used for

02 irrigation.

03 Di versions fromthe stream di m ni shed the natura

04 flow along nmuch of the upper portion of the G ant

05 Lake-Park Creek reach and dessicated parts of the | ower

06 portion. By 1930, the mle-long stretch of Rush Creek

just down from Grant Reservoir had been nodified to
function as a supply channel for two irrigation
ditches. The operation of the ditches diverted nost
Rush Creek water during much of the irrigation -- npst
of the irrigation season, and daily flow data will tel
us that during nost years, there were periods of zero
or no -- zero or very |low fl ow.

The soils of the Cane Ranch, the pastures in the
Cane Ranch, required nore water to be applied than
actually was transpired by plants or evaporat ed.
Irrigation managers had to deliver up to 45 acre-feet



18 per acre per year in the Punmice Valley area. There was

19 a concentrated effort to use all of the Rush Creek

20 water to its full potential for crop land irrigation.

21 The period from 1929 and 1940 i ncl uded drought,

22 and normal, and above normal flow years. So that

23 decade offers a range of water production to permt

24 sonme exam nation of historical flow ranges. It is

25 clear that little or no water passed down bel ow Rush
0020

01 Creek in many periods except in the high flow of the

02 1937-38 water year.

03 W had a table, Table A that | think 1'd like to

04 put up.

05 HEARI NG OFFI CER del PIERO  You know, Dr. Chapman,

06 I'msorry to interrupt your presentation, but

07 M. Sat-Kowski, can you arrange to get that tripod

08 noved over here? It's extrenely inconvenient for all

09 of the parties to have it where it is, and in all

10 candor, rather than the people keep jumping up and down

11 like jumping beans out of their chairs, it'd be better

12 if we put it over here so everyone can see it.

13 This is not going to be deducted from your tine,

14 M. Birm ngham

15 (Laughter.)

16 MR BIRM NGHAM  Thank you, M. del Piero.

17 HEARI NG OFFI CER del PIERG  Any tinme. Actually,

18 Rich, why don't you pull it farther back toward the

19 television set? That way | can see it. Over near the

20 wall. Yeah, there. That's great. Okay.

21 Thank you very much, Doctor.

22 DR. CHAPMAN: Table A fromour testinony indicates

23 the nunber of flow days in which the stream fl ow near

24 H ghway 395 was zero or less than 1 cubic foot per

25 second. In 1934, a drought year, it was all year. In

o
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01 1935, there were 74 days with zero or minus -- or |less

02 than 1 cfs. '36 there were 30. '39 there were 13. In

03 '94 there were 108 --

04 So in that decade that spanned sonething of a

05 spectrumof flow conditions fromdrought to high flow,

06 there were many days in which irrigation reduced the

07 flowto O or less than 1 --

08 HEARI NG OFFI CER del PIERO Dr. Chapman, where is

09 the location of this |ess-than-1-cfs flow?

10 DR. CHAPMAN: This is at a gauge near Hi ghway 395.

11 HEARI NG OFFI CER del PIERC  Above or bel ow the

12  hi ghway?

13 DR. CHAPMAN: That's -- it would be just above the

14 hi ghway.

15 HEARI NG OFFI CER del PIERO  How far?

16 DR. CHAPMAN: 100 yards. 400 yards he says. |

17 say within 100, but | may be off.

18 HEARI NG OFFI CER del PIERO  Ckay. Thank you.

19 DR CHAPVMAN. The effects of water wi thdrawals on

20 Rush Creek habitat were exacerbated, we believe, by the

21 way ranchers diverted water into various ditches that

22 are depicted in Figure 5 which is -- shows the A B,

23 and C ditches.

24 MR SMTH M. del Piero, mght | point out that



0022

0023

25 the old highway is the place they' re tal ki ng about that
01 those figures cone fronf?

02 HEARI NG OFFI CER del PIERO  Yes, | understand.

03 DR CHAPVAN:. The flows in Rush Creek between the
04 A Ditch, which goes off to the right | ooking

05 downstream and the C and the B Ditch in the period

06 Dbefore the ditch was bl ocked of f fluctuated as water

07 nmanagers noved their water to irrigate the various

08 pastures. The daily flow and diversions records were
09 not available for the pre-1934 period. However, that
10 post-1934 record reveals that the daily streamfl ow

11 fluctuations greater than 100 cubic feet per second

12 were not uncomon and that flows fluctuated both w dely
13 and irregularly.

14 The di versions at and above the B Ditch, which

15 lies above A d H ghway 395, dewatered the G ant

16 Lake-Parker Creek reach for up to 12,500 feet bel ow the
17 B Ditch diversion point.

18 Di versions greatly reduced the instreamflows for
19 fish at times beginning fromApril to June, with a

20 start date depending on tenperature and precipitation
21 through August, Septenber, sonetinmes into Cctober and
22 Novenber. During the warnmest part of the sunmmer, flows
23 were often reduced the nost.

24 The conbined A Ditch, with 52 cubic feet per

25 second average capacity, and the B Ditch with 20 cubic
01 feet per second, and the Cditch with 12 could denmand a
02 total mean diversion of 84 cubic feet per second on

03 Rush Creek. And those withdrawals certainly reduced

04 habitat quality of trout. They nust have caused

05 catastrophic drift of stream food organi snms, that neans
06 downstream novenent of stream food organi sns, and were
07 likely to lead to sumer inpoverishment of those

08 inmportant comunity conponents. Those fl ows woul d

09 divert fish to fields. They' d becone stranded and

10 perish when irrigation ceased. W know that sheep

11 herders are said to have collected fish that had been
12 stranded by water manipulation in irrigation ditches

13 and in Parker and Wl ker Creeks.

14 Irrigation had its worst effects during the

15 drought of the 1930s. Cauge Station data show t hat

16 during the -- again, at the Ad H ghway 395 gauge, show
17 that during the 60 nonths from 1930 to 1935, the Rush
18 Creek channel at H ghway 395 was dry during 28 of those
19 nonths. Continuous dry channel periods |asted as |ong
20 as nine nonths in the worst years. Rush Creek was

21 dewatered, except for sone return flow, except bel ow
22 the gorge or the Narrows where inflow from springs

23 occurred. The springs attenuated but they did not

24 elimnate flow fluctuations in the neadow and delta

25 area of Lower Rush Creek
O
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01 Fl ow records indicate that during the 210 nonths
02 of available record between January of 1923 and

03 Decenber of 1940, Rush Creek, at A d H ghway 395

04 carried zero flow for a total of 132 nonths. In nost
05 years of record in the thirties, there were many days



when stream flows were zeri or less than 1 cfs.

VWhen flows went to zero, fish were stranded in
i sol ated standing water. They were vulnerable to
predation by birds and mammal s. Those birds and
manmmal s are listed in a footnote in Elden Vestal's 1954
paper on the experinmental fishery in Lower Rush Creek
Extended 0 or low flows would | ead to evaporation of
i sol ated pools and to death of fish contained in them
In sone years, such as 1934, '36, and '40, flows were
al nrost non-exi stent when the ail ovens or small fry that
were noving upward in the spawning nests were
attenpting to energe.

As daily flows in Table A indicate, flows of zero
or less than 1 cfs occurred from 1935 to 1940. Monthly
average flows mask those effects, and they will not
serve to evaluate habitat conditions. Daily flows
of fer a superior indicator of conditions faced by fish
and food organisns. During the 1930 to '40 decade, the

0025

24 reach of Rush Creek between the B Ditch and 300 feet
25 upstream from Parker Creek had O flow on many days in
01 all years except 1937 and 1938. Wde flow fluctuations

woul d not only reduce fish popul ati ons but woul d
decrease fish growh in part because of |oss of aquatic
foods to drift and dessication. These, in quotes,

i nner-tidal areas that were periodically watered and
dewat ered do not mmintain and cannot maintain diverse
and abundant aquatic plants and insects. Actually,
hourly fl ow data would be nore useful in evaluating the
effects of irrigation on fish habitat, but we cannot
find hourly data.

H gh stream tenperatures may have been a factor in
hottest nmonths when irrigation water w thdrawal s
greatly reduced streamflow, but we found no data to
eval uate this point except for a single point
observation by Smth and Nei dham 1984, in which he
measured a tenperature of 75 degrees Fahrenheit in
Lower Rush Creek. G ant Lake was one of the warnest
| akes that were nmeasured by Smth and Nei dhamin the
eastern Sierras.

In the current era, EAA Engineering in 1981
anal yzed tenperature data and fl ow data for Rush Creek
and concl uded that water tenperature is not a
significant limting factor for brown trout in Lower
Rush Creek. W have no reason to believe that water
conductivity has changed significantly in Lower Rush
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Creek fromthe 1800s. Lower Rush Creek has
conductivity of about 40 micronols per centineter which
we consider too low for a productive trout stream a
lot too low Studies of brown trout activity in hard-
and soft-water streans indicate that brown trout do a
great deal better, grow faster, reach larger size in
very conductive hard waters.

EAA Engi neering work has pointed out that all high
trout biomasses in the eastern Sierra streamthat they
| ooked at or where data were available, that is,
bi omasses of over 400 pounds per acre of trout in the
Onens River drainage, have been in streams with 120 to
350 m cronols per centineter or three to nine tinmes the



14 conductivity of Lower Rush Creek. The medi an

15 conductivity in the eastern Sierra streans is well

16 bel ow 100 micronols.

17 The available information tells us that fish

18 habitat in the Gant Lake to Parker Creek reach was of
19 lowquality in the decade before the Los Angel es

20 Department of Water and Power began diverting water out
21 of the streamin the basin. Instreamflows were

22 variable and often were zero or near zero. G azing

23 likely contributed to the problemthrough bank sheering
24 and lay back and destruction of herbaceous cover that
25 overhung the stream increased turbidity, and by
O
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01 reducing -- excuse nme. | already said herbaceous

02 vegetation. However, we believe that the flow regine
03 alone was sufficiently inpaired to reduce fish-carrying
04 capacity.

05 Vestal stated that the springs of the Lower Rush
06 Creek were unaffected by the Los Angel es Departnent of
07 Water diversion before 1947. Thus, the fishery

08 conditions before 1941 in Lower Rush Creek bel ow the
09 Narrows were simlar to those found in the Vestal study
10 period in the late 1940's, a point that Dr. Messick

11 agrees with in a letter of 1989. Vestal found that in
12 season spaced plantings of catchable trout were

13 required to provide reasonably good angling in Rush

14 Creek. Wthout that stocking, fishing would have

15 deteriorated early in the season. Anglers caught sone
16 trout that were 12 to 14 inches long, according to

17 Vestal, but the average size, again according to

18 Vestal, was perhaps closer to 8 or 9 inches.

19 H s published study on Lower Rush Creek for 1954
20 reflecting work from 1947 and 1951 shows that it took
21 an average of 18 hours to catch one wild trout. In

22 fact, in 1947 and 1948, the first two years of the

23 study when, and very inportantly, | want to point out,
24 when the effects of undi m nished springs would still be
25 denonstrated, it took 23 hours or 6.6 fishing days at
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01 3.6 hours per fishing day to catch a wild brown trout,
02 the dom nant naturally produced species then and now.
03 | think any of us in this roomwho are famliar with
04 fishing success would say that is poor, poor fishing.
05 HEARI NG OFFI CER del PIERO. Dr. Chapman?

06 DR CHAPMAN:  Yes.

07 HEARI NG OFFI CER del PIERO How many fish were

08 caught before that?

09 DR CHAPVAN.  Before when?

10 HEARI NG OFFI CER del PIERO Before the one in

11 native --

12 DR. CHAPMAN: The total catch was -- when they had
13 catchable trout, of course, this was the period when
14 they put catchable trout in, so they were catching

15 catchables and wild --

16 HEARI NG OFFI CER del PIERO That's why |'m aski ng
17 the question. W al so had testinmony, | think, two

18 days ago about that being one of the nobst used and

19 available trout fishing streans in the eastern Sierras.
20 How many fish were actually being taken out prior to



21 the one native being taken out?
22 DR CHAPVAN: It took about two hours to catch a
23 catchable hatchery fish, so there's -- if you | ook at
24 23 hours in the first couple of years to catch a brown
25 trout, it took about ten tinmes as long to catch a wild
0029
01 fish as it did a catchable. Does that answer your
02 question?
03 HEARI NG OFFI CER del PIERC  No.
04 DR. CHAPMAN:  Woul d you explain, please, and 1"l
05 try to do better?
06 HEARI NG OFFI CER del PIERO M question is real
07 sinple. How nmany fish were caught by the person doing
08 the sampling prior to catching the one native brown
09 trout?
10 DR. CHAPMAN: These were not peopl e doing the
11 sanpling. These were actual anglers.
12 HEARI NG OFFI CER del PIERG This is a stream
13 survey?
14 DR. CHAPMAN: This is a streamsurvey and a
15 conplete check of all the anglers using Lower Rush
16 Creek. They checked all the anglers that fished from
17 1947 to 1951.
18 HEARI NG OFFI CER del PIERC  Then | still have the
19 sane question. How many fish were caught before the
20 one native brown trout was identified? | -- it's been
21 ny experience that fishernmen don't hang out in a place
22 where fish don't bite. So if it took that many hours
23 to catch one native brown trout, one would normally
24 assune either they're very bored and have nothing el se
25 to do or they're catching other
t hi ngs. O
0030
01 DR CHAPVAN:. The catch was half a fish an hour
02 for the catchable hatchery fish.
03 HEARI NG OFFI CER del PIERO That answers ny
04 question.
05 DR. CHAPMAN: |I'msorry | took so |ong.
06 HEARI NG OFFI CER del PIERO  Thank you.
07 VR CHAPVMAN.  We need to renenber that Vestal's
08 study area was fromthe gorge or the Narrows in Lower
09 Rush Creek to Mono Lake, the area that included the
10 springs of Lower Rush Creek. The area included in his
11 study was, according to him the best part of Lower
12 Rush Creek. W need to renenber that Vestal said the
13 springs had not been affected by the L. A Departnent of
14 Water and Power diversions when his Rush Creek study
15 began in 1947. The key point here is the fishery did
16 not deteriorate when the springs deteriorated. | think
17 this is a nost revealing piece of information about the
18 effect of the springs and the value of the springs to
19 lower the Rush Creek fishery to the fishery.
20 Based on Vestal's published data and statenents,
21 we are skeptical about assertions by sone parties that
22 the alluvial reaches of Rush Creek supported the finest
23 brown trout fishing in the eastern Sierra. Fishing
24 el sewhere would have had to be extrenely poor indeed.
25 And we also are very skeptical of clainms that trout of
0031
01 several pounds were produced in Rush Creek
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02 Because Vestal considered the Rush Creek fishery
03 fromthe Narrows to Mono Lake in his study reach as the
04 highest quality habitat, he had to consider the

05 remainder of Rush Creek to Grant Lake as the poorer

06 portion. Thus, the data that Vestal obtained in the

07 highest quality reach show ng poor fishing or mediocre
08 fishing, at the very best, allow us to infer that even
09 poorer quality -- a fishery of even poorer quality

10 occurred in the Gant Lake to Parker Creek reach

11 The percentage of wild trout that were harvested
12 by anglers in a successive five years of Vestal's study
13 did not change significantly as the springs began to

14 dimnish. The total catch of wild trout was 1300,

15 1300, 1600, 1,000, and 1200 over the five years, which
16 tells us that springs had little to do with the

17 production of catchable adult brown trout or catchable
18 trout.

19 Vestal's 1954 description of the fishery of Rush
20 Creek downstream from Parker Creek tells that -- tells
21 us, we believe, that all of Rush Creek from Grant Lake
22 to Mono Lake offered poor to nediocre fishing for wild
23 Dbrown trout. Trout biomass in the decade before 1941
24 in Lower Rush Creek had to be relatively low. The

25 factors responsible would include flow nanipul ati ons,
01 lowflows, wide flow fluctuations caused by irrigation
02 nmanipulation, and low nutrient availability as well.

03 Fl ow mani pul ati ons woul d dewat er spawni ng areas.
04 They woul d cause catastrophic drift of invertebrates,
05 strand fish, as | said before, and reduce the quality
06 of living space for fish of all size ranges and lead to
07 bel ow average density of aquatic insects that fish use
08 for an inportant part of their food intake.

09 Grazi ng damage probably was relatively |ess

10 inportant in effect in conparison to instreamflow

11 factors, but there is evidence of grazing damage in the
12 rivering riparian system The wild trout fishery then
13 of Gant Lake-Parker Creek portion of Rush Creek was

14 nediocre at best. Average trout size is eight to nine
15 inches. No large fish in a three-pound-or-over class
16 and very few in the one-to-two-pound class were

17 actually seen by Vestal or recorded as taken

18 Fish in Rush, Parker, and Wl ker Creeks were not
19 an inportant food resources during the Geat

20 Depression, although sheep herders collected fish that
21 had been stranded in irrigation ditches and in Parker
22 and Wl ker Creeks, as | nentioned earlier

23 Qut - of - basi n di versions by the Los Angel es

24 Department of Water and Power began to significantly
25 affect streamflowin Lower Rush Creek and, in 1948 to
O
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01 1951, dry creek. Summer mninumflow in the alluvial
02 area of Rush Creek declined to 24 cfs in '47, 12 cfs in
03 '48, 13 cfs in '49, and 2 cfs in 1950 and '51. Average
04 flowin the 1951 season was only about two and a half
05 cfs.

06 Subsequent wet years returned flows to the stream
07 and from 1951 and 1978, virtually no water passed G ant
08 Lake Damand little tributary inflow cane from \Wal ker



and Parker Creeks. So Lower Rush Creek becane
virtually dessicated, riparian vegetati on degraded, and
trout popul ations were elimnated.

Wet years returned in the early eighties
reestabl i shing sone riparian vegetation and all owi ng
brown trout and a few rainbow trout to recol onize the
stream The El Dorado Superior Court set interimflows
of 40 cfs and 28 cfs in the sumer and wi nter
respectively.

Now, irrigation water wthdrawals have ceased in
Lower Rush Creek and livestock no | onger use the area.
Flows are relatively constant at 19 cfs in January of
' 85, February of '89, but they range from50 to 344 cfs
in March to August of '86. Riparian vegetation is
devel opi ng, the best word | can use is explosively,
al ong the stream and areas that have been dessi cated,
and instream habitat will inprove accordingly if
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all owed to devel op naturally.

The main effect of the recent flow reginme in Lower
Rush Creek has been to elinmnate zero and very | ow
flows, to greatly reduce the flow mani pul ation
frequency and anount, and provide water for the
rivering riparian community throughout the year. And
that flow regine is vastly superior to that of the
decade preceding 1941. Conductivity of water in Rush
Creek remains low in the 40-n cronol ar-percent range
and we woul d not have expected it to have changed
materially since the 1940s.

EAA Engi neeri ng eval uated water tenperatures of
Rush Creek and conclude that tenperature is not a
significant limting factor for brown trout in Lower
Rush Creek. Beek Consultants does not consider water
tenperature as a limting factor in Lower Rush Creek
and did not recommend a flow regine to nodify
t enper at ur es.

Now, brown trout dom nate the current popul ation
of Rush Creek, fish population of Rush Creek. EAA
Engi neeri ng conpared brown trout bionasses for the
years "85 to '89 with 26 other eastern Sierra Nevada
streans in the Onens River drainage and concl uded that
brown trout bionmass in Lower Rush Creek fluctuated at
typical levels for eastern Sierra streans. They al so
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reported that the recent fish population in Lower Rush
Creek was simlar to fish population in nost other
streans with simlar mninumstreamflows,
conductivities, and el evations.

The average fork I ength of brown trout, which is
to say the average length of trout equal to or |arger
than 200 mllineters, nowis large in Rush Creek
conpared to the average size in Bishop and Levi ni ng
Creeks. The nean length of catchable trout in the
Grant Lake Park Creek segnent of Rush Creek in 1985 to
'89 averaged 8.6 to 10 inches, very close to the
average size noted by Vestal in his deposition. The
| argest fish captured in Lower Rush Creek and the | ower
canyon reach, which lies partly on the Grant Lake Park
Creek segnent, in the 1985-89 period was 16 inches. So
provi ding year-round flows and dependabl e fl ows has



17 inproved the fish habitat in the reach of interest,
18 certainly from Grant Lake to Parker Creek, over that
19 available in the pre-1941 decade.
20 Eli m nati on of grazing has probably hel ped inprove
21 habitat, but I think -- we think that the provision of
22 dependabl e flows has been nobst critical.
23 We concl ude that overall habitat condition today
24 in Lower Rush Creek is superior in quality and quantity
25 and dependability to that available in a pre-1941
O
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01 decade. 1In accord with the inproved habitat in the
02 Gant Lake to Parker Creek streamreach, fish
03 populations had to inprove over the 1930s. Riparian
04 vegetation is reproduci ng and growi ng again
05 explosively, and if we | eave the stream al one, the
06 conditions for fish will inprove nore and quickly.
07 Short of replicating Vestal's study, we can only
08 indirectly conpare the fishery in Rush Creek downstream
09 fromParker Creek to the fishery of the pre-'41
10 period. But the size of the fish taken by EAA
11 Engi neering conpare well to the size of fish described
12 by Vestal for the forties and for pre-1941. Fish
13 bionass for Lower Rush Creek falls within the middle of
14 the bionasses found within the streans of the eastern
15 Sierras.
16 W concl ude that brown trout popul ations, the
17 popul ation from G ant Lake to Mono Lake, does not
18 differ in size conposition today fromthat of the
19 pre-1941 period. Today it may contain nore fish than
20 it did in the pre-'41 period. W also conclude that
21 the quality of the fishery and the size of the brown
22 trout in Lower Rush Creek have been exaggerated for the
23 period before 1941.
24 And that concludes the summary of our witten
25 testinony.
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01 MR, BIRM NGHAM  Thank you very much,
02 Dr. Chapnan.
03 Thank you.
04 HEARI NG OFFI CER del PIERC. Dr. Platts? That's
05 it? GCkay. M. Thomas? O is it Ms. Cahill?
06 MR THOWAS: Ms. Cahill today, although, I wll
07 be kibbitzing regularly.
08 HEARI NG OFFI CER del PIERO So | ong as you guys
09 Kkibbitz on your own tinme.
10 Good nor ni ng.
11 MS. CAHI LL: Good norni ng.
12 CROSS- EXAM NATI ON BY Ms. CAHI LL
13 Q Good norning, Dr. Chapman and Dr. Platts. I'm
14 Virginia Cahill, attorney for the California Departnent
15 of Fish and Gane.
16 I wish you would start, if you would, by reading
17 wus the title of your prepared testinony.
18 A BY DR CHAPMAN: Status of the Trout Habitat and
19 Fishery in Rush Creek, California, from Mno Gate to
20 the Confluence of Parker Creek in the Present and
21 Before 1941.
22 Q So that testinony really is primarily to a stretch

bet ween Mono Gate and the confl uence of Parker Creek



24 wth Rush Creek?
25 A Yes.
0038

01 Q I"d like to just put up briefly, I'mnot sure how
02 to do this, this is a quotation from your testinony,
03 and | would just like to go on the second sentence.

04 "Prior to 1941, Rush Creek between G ant Lake and

05 Parker Creek did not produce large trout.” |Is that

06 correct?

07 A That's correct.

08 Q And that sentence relates to the stretch between
09 Gant Lake and Parker Creek?

10 A That's what that sentence relates to, yes.

11 Q And the next sentence -- and the second sentence,
12 would you read that, please? Can you? Let nme give you
13 a copy.

14 A "Testi mony concludes that Rush Creek in the

15 eval uation reach now produces nore trout than it did
16 before 1941."

17 Q Ckay. So that sentence relates to your eval uation
18 reach; is that right?

19 A That's correct.

20 Q And your eval uation reach again is which area?

21 A G ant Lake to Parker Creek.

22 kay. And your last conclusion on this sumary.
23 "The habitat now available in the evaluation reach is
24 superior in quality, quantity, and dependability to the
25 habitat that existed there prior to 1941." Does that
O
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01 relate only to the evaluation reach?

02 A In that sentence, it does, yes.

03 Q Thank you.

04 How di d you sel ect your eval uation reach?

05 A Go ahead and answer.

06 A BY DR PLATTS: It was a request by M. Trihey that
07 we evaluate this section as to the effects of

08 irrigation and livestock grazing.

09 Q And do you know why it is that M. Trihey asked
10 you to evaluate only this stretch rather than the

11 entire stretch from Mono Gate One to Mono Lake?

12 A No, | do not.

13 Q Did you think it unusual to evaluate only a

14 portion of the streamin order to determ ne pre-1941
15 conditions?

16 A No, | did not based on the thinking that the

17 bottom end woul d probably be eval uated, anyway, in

18 tine.

19 Q Did you believe that your eval uation reach was

20 representative of the entire strean?

21 A Whul d you repeat the question, please?

22 Q Do you believe that the evaluation reach was

23 representative of the entire Rush Creek streamprior to
24 19417

25 A No, | did not.

0040

01 Q Did you, in fact -- pardon ne.

02 Were there any particular selection criteria,

03 then, that you were aware of for choosing this

eval uati on reach?



05 A BY DR CHAPMAN: No. No. W were just requested to
06 evaluate this reach
07 Q Ckay. So do you believe that your testinony gives
08 a sonmewhat inconplete picture of the entire Rush Creek
09 situation prior to 19417
10 A No. The reason it doesn't is that we went ahead
11 and di scussed sone of the area bel ow
12 Q Did you devote the sane tine and attention to
13 discovering the various sources avail able on the | ower
14 section?
15 A BY DR PLATTS: Probably not.
16 A BY DR CHAPMAN. | suspect not because we had a good
17 published paper by Vestal on that section, so I think
18 we relied nost on that with ancillary information in
19 his depositions.
20 Q But we ought not to assume that all of your
21 conclusions that we put up here before are necessarily
22 true of the entire stream For exanmple, just focusing
23 on the second sentence, the testinony concl udes that
24 Rush Creek in the evaluation reach now produces nore
25 trout than it did before 1941.
0041
01 Can you honestly say that that concl usion woul d
02 hold for the reach downstream of your eval uation reach?
03 A I think with the addition of the word "wild" in
04 front of trout we could say that. W can't say it for
05 hatchery fish because the hatchery planting of the
06 '47-51 period is not going on, but I think with wild
07 trout we could say that.
08 Q And what would you base that on in ternms of adult
09 wild trout?
10 A | didn't say "adult wild trout,” but --
11 Q Wuld it be true of the adult wild trout?
12 A I can't answer that with a yes or no w thout
13 expl ai ni ng.
14 Q Vll, let ne ask you a slightly different
15 question. Do you have any evidence that woul d show
16 that there are nore large adult wild trout now i n what
17 we call the bottom | ands, the area bel ow your
18 evaluation reach, than there were pre-1941?
19 A I'd have to say we can't make that conparison
20 directly because we |ack Vestal's data sheets.
21 Q Have you seen Vestal's data sheets that | believe
22 are in evidence in California Trout's Exhibit 5 and
23 sone of the exhibits that go with that?
24 A I have seen no length data sheets for Lower Rush
25 GCreek that allow us to determne the |ength
O
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01 distribution of those trout. | do think we have an
02 area of confusion here between adult l[arge trout and
03 nore trout, and | --
04 Q Yes. M question was adult |arge trout.
05 A Again, | can't answer you with a yes or no because
06 an adult large trout nowis not the same as an adult
07 large trout was in the period of the forties, and
08 there's no way you can directly conpare those two. The
09 reason you can't -- if | may expl ain.
10 Q Yes.

A | fished in Rush Creek, and | fished in the area



12 of the eastern Sierras fromthe tine | was 11 years old
13 wuntil | was 18. The standard equi pnent was hi p boots,
14 a split banboo fly rod, a cheap one, cat gut | eader
15 when | started, and a fishing creel, a basket. The
16 reason for the basket was to keep all the fish, and
17 when we fished, we were out for the 15 fish-limt. And
18 there was no size limt, and we kept everything that
19 went on the hook. W fried, deep fried the four-inch
20 fish and ate them head, bones, and all, and the fish
21 fromfive or six inches up, we gutted and fried.
22 And what I'mtrying to say here is that a trout, a
23 catchable trout in 1947 was not a seven-inch plus fish.
24 It was any fish that got on the hook. And ny
25 experience is not unique. The famlies | fished with
0043
01 were three or four famlies, and we began fishing -- |
02 began fishing in 1939. W kept everything. So the
03 reasonis -- that's what I'msaying. | can't conpare.
04 \Wen you say "adult large trout," that doesn't nean
05 anything in the 1940s.
06 Q Prior to 1941, where was the best fishing?
07 A Lower Rush Creek, and --
08 Q And M. Vestal considered that to be the --
09 MR BIRMNGHAM M. del Piero, | believe that
10 Dr. Chapman had not concl uded his answer before
11 Ms. Cahill started with the next question
12 HEARI NG OFFI CER del PIERO. |s that true,
13 Dr. Chapnman?
14 DR. CHAPMAN: | had nade enough of a speech. |
15 think I finished.
16 HEARI NG OFFI CER del PIERO.  Ckay.
17 QBY Ms. CAH LL: M. Vestal considered the Rush Creek
18 bottomlands to be the -- in fact, this is from your
19 report, "The Rush Creek fishery fromthe Narrows to
20 Mno Lake is the highest quality habitat and fishery
21 reach in the Rush Creek drainage."
22 Is that right?
23 A That's what he said.
24 Q And that's even after -- this is even in the early
25 1940s?
0044
01 A This is before the springs were di mnished in any
02 way, before the flows in the bottom | ands were
03 reduced. It was equivalent, according to Messick, to
04 the pre-1941 condition, and he called it -- it was the
05 best condition in Rush Creek. But obviously, it was
06 very poor, neverthel ess.
07 Q At the risk of beating a dead horse, then, your
08 evaluation reach did not include what was reputed to be
09 the best fishing or the best fishery on Rush Creek?
10 A In the narrow context of the quotation that you
11 provided for nme, no.
12 Q And on Page 14 of your report where you nmade your
13 correction, your testinony originally said that, "Elden
14 \Vestal said anglers fished only the section from G ant
15 Lake Damto O d H ghway 395," and you' ve now taken out
16 the "only." You didn't intend to suggest that
17 M. Vestal said that no one fished bel ow the Narrows in
18 the bottom | ands?
19 A I think that would go along with renmoving the word



20 "only."
21 Q Yes. Let nme read this. This is the question that
22 M. del Piero was exploring with you in your anount of
23 angling for catching one wild trout. This was, in
24 fact, in M. Vestal's period a heavily planted stream
25 Is that right?
O
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01 A It was heavily planted from 1947 to 1951
02 Q And during the time he was there, there would be
03 considerable angling pressure; is that not right?
04 A I think that could be said to be true, yes.
05 Q kay. And the nunbers in your own report, which
06 you have taken from Vestal's report, show 66, 000 trout
07 captured in 118,000 hours of angling; is that accurate?
08 A No. That's not correct. You added a tine to
09 that, and that's incorrect. 66,000 trout were caught,
10 but there's nothing said there about hours.
11 Q Well, you had that the wild trout were caught
12 after 118,000 hours of angling. And I'm assuni ng
13 that -- in fact, | have checked M. Vestal's records,
14 the 118,000 hours of angling, wasn't that really for
15 both wild and hatchery trout?
16 A That's correct.
17 Q Ckay. So in 118,000 hours of angling, there were
18 66,000 approximately fish caught; is that right?
19 A That's right.
20 Q And so as you've told M. del Piero already, that
21 neans a fish was caught every two hours by the typica
22 angler?
23 A Roughl y.
24 Q And he caught wild trout considerably |ess
25 frequently?
0046
01 A A lot less frequently.
02 Q Approxi mately 20 percent of the fish were wild
03 trout?
04 A That's right.
05 Q Isn't it, in fact, nore difficult to catch wild
06 trout than planted trout, typically?
07 A I would say this is a pretty good exanpl e because
08 it would take over six days at the rates extant in the
09 stream six days to catch a wild fish --
10 Q But typically, typically, isn"t it nore difficult
11 to catch wild trout than planted trout?
12 A Depends on the speci es.
13 Q Whul dn't you expect that the catch rate for the
14 planted rai nbow trout would be greater than that for
15 the wild brown trout in a stream where they exi st
16 together?
17 A Sure. There were huge nunbers of planted
18 catchables, and rainbow trout are notoriously easier to
19 catch than brown trout.
20 Q Soisn't it likely that the fishermen who were
21 catching the rainbow trout were, in fact, having a
22 reasonable or better-than-reasonable fishing success?
23 A At two hours per fish?
24 Q Isn't that a fairly normal catch rate?
25 A 43 percent of these peopl e caught not hing,
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01 according to Vestal's report. | would say the fishing
02 was pretty poor even with the heavy intensity of
03 angling. WMybe |I'm biased by being an I daho angl er,
04 but that's pretty poor fishing.
05 HEARI NG OFFI CER del PIERC If that's the
06 standard, Doctor, you are.
07 QBY Ms. CAH LL: You' ve shown us a nunber of photos
08 fromdifferent areas in your evaluation reach. What
09 criteria did you use to deternm ne whether or not these
10 photographs were typical of the entire evaluation
11 reach, or do you think perhaps they are not typical?
12 A We have to go back and point out that the photos
13 fromthe evaluation -- the photos in our testinony, the
14 two photos showi ng overgrazing effects are not fromthe
15 evaluation reach. They're fromLower Rush Creek.
16 Q And do you --
17 A There is one photo in upper -- the upper portion
18 above Parker Creek.
19 Q And do you -- are you confident that your
20 photograph is, in fact, typical of the entire reach or
21 is it possible that there were -- it would be conmpound
22 if | go on. Was it typical?
23 A Certainly, there would be areas of Rush Creek that
24 those photos would not represent properly. Those were
25 the only photos available to us because they were in
o
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01 Vestal's depositions. [|'msure one can find photos
02 that would not reflect grazing damage.
03 Q VWhen willows are high lined, do they still provide
04 shade to the stream sone shelter for insects, roots to
05 anchor the banks?
06 A BY DR PLATTS: Some, but a lot |ess.
07 HEARI NG OFFI CER del PIERO  Excuse ne. Just for
08 ny own clarification, Dr. Chapman, Dr. Platts,
09 whichever, can you -- | think I know what we're talking
10 about in terms of highlining. |Is that where a grazing
11 animal will eat up the green vegetation on the bottom
12 of a willow? |Is that essentially correct?
13 DR PLATTS: You are correct.
14 HEARI NG OFFI CER del PIERO  Ckay.
15 Q BY Ms. CAHI LL: One of those photographs does show
16 devel oped stands of bl ack cottonwood and quaki ng aspen
17 along the channel; is that true?
18 A BY DR CHAPMAN. Wbul d you point out the photo that
19 vyou had in m nd?
20 MR BIRMNGHAM May | confer with Ms. Cahill for
21 a nonent?
22 HEARI NG OFFI CER del PIERO  Sure.
23 M5. CAHILL: Rather than take the tinme --
24 HEARI NG OFFI CER del PIERO What's the problem
25 here, folks? Are we nissing an exhibit?
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01 DR. CHAPMAN: It's ny fault. | asked for her to
02 show ne the figure fromwhich she was speaki ng, and I
03 think it's Figure 2 in our testinony.
04 HEARI NG OFFI CER del PIERC Do you have that
05 there?
06 M. CAHI LL: | had thought there was a phot ograph



07 of the canyon reach, and for sone reason |I'm not

08 finding it.

09 HEARI NG OFFI CER del PIERC Is there, Doctor? |Is

10 there a photograph of the canyon reach?

11 DR. CHAPMAN: (Wtness shakes head.)

12 HEARI NG OFFI CER del PIERG All right. Let's

13 proceed.

14 QBY Ms. CAHILL: Wth regard to the effects of

15 irrigation diversion, | believe it's your testinony

16 that during the period of the thirties, irrigation took

17 about 26,000 acre-feet out of Rush Creek; is that

18 right?

19 A BY DR PLATTS: That's correct.

20 Q And it was al so your testinony that the total Rush

21 Creek flow averaged approxi mately 50,000 acre-feet?

22 A That woul d be during that drought period, yes.

23 Q So assunming that during that drought period, the

24 flow was 50,000 and, in fact, not in a drought period,

25 you would expect that flowto be higher; is that right?

0050

01 A You are correct.

02 Q Assuming a flow of greater than 50,000, then stil

03 approximately half of the flowin Rush Creek renai ned

04 and was not irrigated, was not taken for irrigation?

05 A It's a common practice for irrigators to use the

06 available water in high water years and use nore water

07 in lower water years, they use | ess water.

08 Q But in any event, there would have been water

09 still in the stream certainly, at least in the

10 non-irrigation nmonths?

11 A There m ght have been a little nore. It depends

12 on how efficient they were in taking water out of the

13 stream

14 Q But by your own figures, on an average, half of

15 the water would still be in the streanf

16 A BY DR CHAPMAN. | think we have to distinguish

17 when. Half the water, it's true, would go down the

18 channel, but a lot of that would go down in the spring

19 peak flow and not be distributed properly.

20 Q kay. But I'mjust getting at the fact that there

21 was still water available to the stream to the

22 vegetation, at least to sone extent?

23 A BY DR PLATTS: To sone extent, yes, you're right.

24 A BY DR CHAPMAN: At sone tines of the year. R

25 Q And your table that shows sonme times of zero or O
0051

01 lowflowat Ad H ghway 395, your Table A that really

02 only applies to the gauge, | think, or the measuring

03 point at approximately A d H ghway 395; is that right?

04 A BY DR PLATTS: That is correct.

05 Q And even when there was zero or low flowat Ad

06 Hi ghway 395, there was still flowin the bottom | ands;

07 was there not?

08 A Duri ng what period?

09 Q During this entire period. Wasn't there stil

10 flow because of the springs down in, what we call the

11 Rush Creek bottom | ands?

12 A You are correct.

13 Q And that water that was diverted fromthe stream



14 wouldn't a large percentage of it find its way back
15 into Rush Creek?
16 A That's possi bl e.
17 Q And did you honestly nean 45 acre-feet per acre?
18 A BY DR CHAPVAN. W did.
19 Q And woul d sone of that have percol ated down and
20 cone back into the springs feeding Rush Creek?
21 A Pr obabl y.
22 Q Wth regard to your conclusions with regard to
23 conductivity and fish productivity, was it your
24 testinony that a conductivity of 40 m cronols per cubic
25 centineter would |l ead to an unproductive fishery?
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01 A It would lead to a fishery far |ess productive
02 than a streamw th a conductivity of 140-50, 200, 300,
03 yes.
04 Q Now, in your evaluation reach, you have no reason
05 to believe that the conductivity has changed fromthe
06 pre-diversion conditions?
07 A That's right.
08 Q And it seens to ne that near the end of your
09 testinony, you were finding, based on some EAA dat a,
10 that the biomass in Rush Creek presently was simlar to
11 that of other eastern Sierra streans; is that right?
12 A That's right.
13 Q So in other words, the conductivity pre-'41 woul d
14 have been sufficient to maintain a fishery simlar to
15 other eastern Sierra streans?
16 A VWere the conductivity is also low as a rule.
17 Q And was it likely that the conductivity m ght have
18 been higher in the Rush Creek bottom | ands where there
19 were springs with a different conposition feeding the
20 strean?
21 A It may have been sonewhat higher, and | think |'ve
22 seen one figure in Dr. Stein's testinony that suggests
23 that one seep spring is flowng at sonething |ike 80
24 mcronols. By the tine that's diluted by main stem
25 flow, it would perhaps be |less for the springs on
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01 average.
02 Sonme of the flowin the bottomlands was | eakage
03 fromirrigation district that would not reflect the
04 higher conductivity irrigation ditches. It would not
05 reflect a higher conductivity. | think one could also
06 say that even if the entire Lower Rush Creek was 80
07 mcronols, the productivity of Lower Rush Creek woul d
08 still be | ow
09 Q But in any event, it mght have been sonewhat
10 higher in the bottomlands than in your eval uation
11 reach?
12 A True.
13 Q You have, | think, testified that the nost
14 productive fishery pre-'41 was in what we call the
15 bottom |l ands, which is that portion of Rush Creek bel ow
16 your evaluation reach. D d that area consist of
17 multiple channel s?
18 A There nust have been nmultiple channels in the
19 area, yes. Area photos support that.
20 Q Gven -- if we were to seek to restore the fishery

that existed before 1941 in that | ower stretch of Rush



22 Creek, given today's conditions, how would you get the
23 water there?
24 MR BIRMNGHAM |'mgoing to object on the
25 grounds that the question is anbiguous. O
0054

01 QBY Ms. CAHILL: [I'Il ask it nore directly.
02 In order to get the water to Lower Rush Creek
03 would it need to pass through your evaluation stretch?
04 A Yes. It wouldn't have to, physically, but that
05 would presune -- | would presunme that woul d be the way
06 it would get there.
07 HEARI NG OFFI CER del PIERO How would it get there
08 if it didn't?
09 DR. CHAPMAN:  Run it through a pipe
10 HEARI NG OFFI CER del PIERC  Ckay. Artificial
11 neans.
12 Q BY M5. CAHILL: What is the riparian habitat val ue of
13 a pipe?
14 A Qovi ously poor
15 Q So the better way to get the water to the | ower
16 reach would be to take it through the channel ?
17 A | think I'd agree with that, yes.
18 Q Dr. Chapman, | believe you said that M. Vestal
19 had said that the springs did not dimnish when Los
20 Angeles started its diversion; is that right?
21 A That's correct.
22 Q Wuld -- in fact, though, when Los Angeles first
23 started its diversion, the diversions were relatively
24 low, particularly conpared to the second half of the
25 pre-diversion period; is that right?

0055
01 A | don't -- I'mconfused by your question
02 Q Ckay. When Los Angeles originally began
03 diverting, it did not divert its entire entitlenent,
04 didit?
05 A I think that's correct.
06 Q And woul dn't you expect that if irrigation return
07 was percolating back into Rush Creek in the springs and
08 the bottomlands, that it m ght take sone tine to show
09 an inpact of reduced diversions?
10 A I think I could respond generally, yes.
11 Q Didn'"t M. Vestal, in fact, find a trend of
12 decreasing flows over the period of his study?
13 A Not until after 1947, however.
14 Q Yes. But when he began to see decreasing flows,
15 didn't they, in fact, trend downward?
16 A Yeah. | think nmy testinony states that.
17 Q Dr. Platts, | believe you re the expert on
18 grazing. Ws grazing constant throughout this period,
19 or did it come and go dependi ng on econonic factors?
20 A BY DR PLATTS: It probably had fluctuations
21 depending on the econom c factors.
22 Q And could you tell us again briefly what your
23 experience is with grazing and the inpact it has on
24 riparian systens?
25 A Yes. Under season-long continuous grazing with
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heavy grazing use, nost streamtypes degrade in

habi tat quality.

Q And have you been involved in restoration prograns
on the Upper Ownens River related to grazing?

A Yes, | have.

Q Coul d you describe that programfor us, please?

A ["mjust in the very beginning stages of working
in the Upper Omens, and all | have done now is taken a
| ook at the ranches to see what inprovenents we can
make. But | have not gone beyond that point.

Q VWhat are the problens that you woul d be attenpting
to correct with grazi ng managenent ?

A Veget ati on, bigger vegetation diversity, stream
bank form channel form

Q And how do you think you may attenpt to correct

t hese probl ens?

A Pretty nmuch the sane as -- it will be different
because we're in a different situation, but it would be
much t he approach that 1've taken on the Long Vall ey
and Chance Ranches and that is to control the aninmal
distribution and the tim ng of grazing.

Q And woul d you use neasures such as excl usionary
fencing or rest-rotation strategy?

A Probably not rest-rotation. There would be -- and
not al ways exclusionary fences, no.O
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Q Have you observed the result of corrective
nmeasures particularly in the Convict and the D Creek
reaches?

A Yes, | have.

Q And what mneasures were inplenmented there?

A It was a -- it was a control of distribution and
timng and control of utilization, and we are stil

grazing the pastures, only we're doing it under a nore
managed approach, and results are quite spectacul ar
Q And what are the results?

A The results are an increase in species diversity,
especially, and an increase -- not species diversity,
an increase in vegetative species diversity, an

increase in vegetation biomass. W're not far enough
along to see the big increase in the rooting structure
that will come, but we're in the begi nning stages of

t he vegetation expression

Q Is it possible that corrective nmeasures such as
some that we've nentioned would i nprove fish habitat

al ong the Upper Owens River?

A Yes.

Q And do you have an opinion on what the quality of
the fish habitat mght be along the Upper Oaens River

24 below East Portal if there were linmted grazing and
25 reqgular flows on the range of 50 to 150 cfs?
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01 A I would not say "limted grazing." |If you would
02 qualify that and say "properly nanaged grazing," | wll
03 say that we will get increases in fish productivity and
04 an increase in quality of the fish habitat.
05 MS. CAHI LL: Thank you. W have no further
06 questions.

HEARI NG OFFI CER del PIERO  Thank you very much.



08 We're going to take a break, ten mnutes. We'll
09 be back.
10 (Whereupon a recess was taken.)
11 HEARI NG OFFI CER del PIERO  This hearing will
12 again conme to order.
13 M. Dodge, are you and M. Flynn going to be
14 ki bbitzing, also?
15 MR DODGE: M. Flynn has given nme the field.
16 HEARI NG OFFI CER del PIERO He has?
17 CROSS- EXAM NATI ON BY MR DODGE
18 Q Dr. Chapman, good norni ng.
19 A BY DR CHAPMAN. Good norning, Sir.
20 Q Let me start with this evaluation reach. You say
21 it's 6.8 streamniles long, correct?
22 A Over 6. | don't renmenber whether it was 6.2 or
23 6.8.
24 Q Page 1 it says, "6.8 mles,"” 62 percent of the
25 main channel of Lower Rush Creek?
0059

01 A It's not that | don't trust you, M. Dodge. 6.8,
02 vyes.
03 Q How did you determ ne that?
04 A We don't renenber.
05 Q Did you rely on Dr. Stein?
06 A Pr obabl y.
07 A BY DR PLATTS: | don't know.
08 Q So if he says it's actually 4.8 mles, you
09 wouldn't quarrel with that, would you?
10 A BY DR CHAPMAN: | might.
11 Q On what basi s?
12 A I don't know. |'d have to see what he based it
13 on, and if he's correct, we buy his description better
14 than ours.
15 Q We're tal king about O d Gant Damto Parker Creek,
16 correct?
17 A Yes.
18 Q So the -- would | be right that if it's 4.8 mles,
19 then the 62 percent woul d becone about 49 percent of
20 Lower Rush Creek?
21 A It would becone |ess, yes.
22 Q Now, that's a -- as | understand it, a percentage
23 of the main channel -- main channel only; is that
24 right? R
25 A That's correct.O
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01 Q And you're aware that historically, pre-diversion
02 Rush Creek bel ow the Narrows consisted of nultiple
03 channels, correct?
04 A Rush Creek had a nunber of distributory channels
05 in the bottomlands, yes.
06 Q And by "distributory channels,” we mean channel s
07 that carry water on a year-round basis only?
08 A |"msure that sone carry water year round and sone
09 carry water during the sumer period when I -- ny
10 understanding is that there was nore water coni ng
11 across the bottomlands than during the w nter.
12 Q But a nunmber of those distributory channels



carried water year round, correct?

A Yes.

Q And are you aware of any cal cul ati ons of the
stream |l ength of the distributory channels bel ow t he
bottom | ands?

A As | think Dr. Stein has cal cul ated, sone |engths,

19 30,000 feet, if I remenber correctly.

20 Q About 39,500, would it be?

21 A That sounds cl ose, yes.

22 Q And you don't have any quarrel with that, do you?

23 A Wth the neasurenent itself, no.

24 Q No. Now, let's take a look at Figure 5, if we

25 can. Now, that cones fromyour testinony, doesn't it,
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01 Dr. Chapman?

02 A Yes.

03 Q Now, as | understand your testinony -- it's

04 probably not a good idea to block off the Hearing

05 Oficer -- that the channel |lake fromdd Gant Damto

06 B Ditch always had water init, correct?

07 A I don't think that's correct.

08 Q Are you aware of a single neasurenment of zero flow

09 during that time -- during that stretch?

10 A Well, there's no gauging that | know of between

11 the B Ditch and the A Ditch, but we believe that the

12 mani pul ati ons of water to the various ditches woul d

13 have led at tines to zero or very low fl ow between the

14 A Ditch and the B Ditch.

15 Q Are you aware of any neasurenents of that?

16 A | already said no.

17 Q But wasn't it true that there was substanti al

18 seepage between the A Ditch and the B Ditch that kept

Rush Creek continuously fl ow ng?

A There may have been sone conti nuous seepage, but

again, whether it was zero or 1 cfs, we don't know

Q O 5 cfs?

A We don't know.

Q You don't know. All right. But as | understood

your testinony, the other portion of what's shown here
0062

on Figure 5 fromB Ditch to Parker Creek was

peri odi cally dewatered, correct?

A Yes.

Q And woul d you agree that the streamlength fromB
Ditch to Parker Creek is about 11,300 feet?

A C ose.

Q So that historically, if there were approxi mately
65,000 linear feet of stream channel in Rush Creek, the
portion that was dewatered periodically was

approxi mately 17 percent, correct?

A | can't accept the word "dewatered.” The portion
subject to extrene low flows and to great flow
fluctuations is nuch |onger than that.

Q You're now referring to include the portion from
add Gant Damto B Ditch, correct?

A The portion fromAdd Gant Damall the way to

Par ker Creek.

Q Ckay. But let me just short-cut this. [If the
dewat ered portion were only -- periodically dewatered
were only B Ditch to Parker Creek, that would be



21
22
23
24
25

approxi mately 17 percent of the historic channel |ength

of Rush Creek;

is that correct?

A Coul d you repeat that question?
HEARI NG OFFI CER del

Dr. Chapman,

was whet her

Pl ERO.  The question,

or

not the stretch fromB O
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01 Ditch down to the confluence of Parker Creek is 17

02 percent of the historic channel.

03 DR. CHAPMAN: | don't quarrel with that figure,

04 wth that neasurenent.

05 QBY MR DODGE: Thank you, Sir.

06 Let's look at Table A if we can. Now, Table A

07 represents that very portion of streamthat we were

08 talking about, doesn't it? A portion of the stream

09 between B Ditch and Parker Creek, correct?

10 A Yes.

11 Q Now, you've already told us that 1934 was a

12 drought, and | notice that 1935, you show 74 days of

13 less than 1 cfs?

14 A Wth zero or less than 1.

15 Q Zero or less than 1, right. Now, this is done on

16 a cal endar year, rather than a runoff year, isn't it,

17 Sir?

18 A Cal endar year.

19 Q So you'd agree with ne that the early portion of

20 the 1935 year would have been affected by the drought,

21 too, wouldn't you?

22 A Yes.

23 A BY DR PLATTS: He says possible, and | say yes.

24 Q "1l accept both those answers.

25 And then in 1940, 108 days, was there sonething
0064

01 going on in 1940 that was out of the ordinary?

02 A Irrigation was continuing. They m ght have been

03 building a new dam | think they were building a new

04 damthen.

05 Q Bui | di ng a new dan®

06 A Yeah.

07 Q You think that those zero to minus 1 or -- excuse

08 ne, zero to less than 1 cfs mght have reflected their

09 filling that new danf?

10 A We don't know.

11 Q Let me get back to your testinony.

12 On Page 2, if | can find it here, under Diversion

13 of Water, it says, "Lower Rush Creek, Figure 1, has not

14 flowed naturally; i.e., w thout human inpairnment, for

15 nore than 100 years. Beginning about the md 1800s,

16 settlers diverted water from Rush Creek onto the |and

17 to irrigate crops, forage, and provide stock water."

18 Can you tell me what your evidence is to support

19 that proposition?

20 A We did this some tinme ago, but our nmenory is that

21 the Fruit Gowers' publication that's in exhibit --

22 wth our materials.

23 MR BIRM NGHAM May the record reflect that

24 Dr. Chapman has referred to L.A. DW 6, Fruit G ower

25 Laboratory, Inc., report Appraisal of Agriculture and
0065

01 Irrigation for Portions of Mono Lake Area for

02 Department of Water and Power, Gty of Los Angeles,

03 dated 1946.

04 VMR CHAPVMAN. We cite in -- we have cited in a

05 draft portion of this Beek 1991.

06 QBY MR DODGE: Well, was it Fruit Gowers, or was it



Beek 19917

A BY DR CHAPVAN. W Dbelieve it's Beek 1991

Q We're tal king about here -- Sir, with all due
respect, we're tal king about going back to the md
1800s. What evidence is there of irrigation in the md
1800s?

A We took that information from Beek Consultants,

I ncorporated, 1991 Instream Fl ow Requi renments for Brown
Trout, Rush Creek, Mno County, California, Departnent
of Fish and Gane, Stream Eval uation Report Nunmber 91-2.

Q So your -- to cut this short, Sir -- | mean, your
statenment on Page 2 of your testinmony is just as good
as the basis that you used for it. Is that a fair

st at ement ?

A Yes.

Q Now, let's take a ook at Figure 6 and Figure 3,

in that order, if we may. Now, Figure 6, you' ve
testified, shows grazing damage, correct?
A Yes. O
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01 Q kay. And does it al so show damage from
02 construction work relating to H ghway 3957
03 A | can't tell you that. | don't know
04 Q Does it show danage from construction work
05 relating to sonething?
06 A We don't know.
07 Q You can't tell. GCkay. Now, that's -- 1939 photo
08 of Rush Creek near 395, correct?
09 A Yes.
10 Q Ckay. Now, let's |look at the next one, Figure 3.
11 Now, that's a 1947 photo show ng agai n grazi ng damage
12 in 1947 on -- would you agree with nme, Dr. Chapman
13 newy relicted | and near Mono Lake?
14 A Yes.
15 Q And woul d you agree that newy relicted -- the
16 vegetation on newy relicted | and woul d not be
17 representative of upstreamriparian vegetation?
18 A That's possi bl e.
19 Q Now, ny question to you is just this. Do you have
20 any evidence that Figures 3 and 6 represent the
21 riparian vegetation situation on the rest of Rush Creek
22 pre-diversion?
23 A Yes. W have seen ot her photographs that indicate
24 overgrazing as well.
25 Q Overgrazing, you nean highlining of willows?
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01 A I mean highlining and | oss of herbaceous
02 vegetation and bank tranpling.
03 Q Can you identify those photos so that we can take
04 a look at themat the appropriate tine?
05 A Yes, if you'll give us a nonent.
06 MR, DODGE: M. Chairman, we are perfectly happy
07 to do this at a break off the record. | don't need to
08 have this on the record. |If they have other photos,
09 we'd like to see them but | don't need themrecited at
10 this point.
11 DR. CHAPMAN: It won't take us very | ong.
12 Q BY MR DODGE: ay. Dr. Chapman has handed ne Ai ken
13 Exhibit G3
14 VWhat does that show, Sir?
15 A BY DR PLATTS: This shows a section of Rush Creek,
16 and it says on the back that Rush Creek on upper
17 property. So | assume this upper property is the Cane
18 Ranch, and it shows a streamthat is extrenely heavily
19 high lined, probably by sheep fromthe | ooks of it.
20 The stream banks are undergoi ng severe sheer danage,
21 with sheer danages so heavy that the sedinents are
22 laying in the stream and this is probably what caused
23 alot of the turbidity that Vestal keeps talking about,
24 M. Vestal.
25 The streamis w dened, over-w dened. The wllows
0068
01 are high lined. There's hardly any vegetation in the
02 lower end. The stream banks have becone faults. They
03 have been |l aid back. They've been noved back fromthe
04 side, and the fine sedinents are now | ayi ng al ongsi de
05 of the stream bank
06 Q Ckay. Any ot her photographs that you' re aware of,



07 Dr. Platts?
08 A We haven't had a chance to | ook through this yet.
09 We just happened to find this one this norning.
10 Q Are you aware of any others as you sit here today?
11 A Not -- no. We have not | ooked through --
12 Q kay. Let's take a look at --
13 MR BIRM NGHAM  Excuse nme, M. del Piero. My
14 the record reflect that the photograph which Dr. Platts
15 was referring to is Exhibit G3 fromthe proceedings
16 before the El Dorado County Superior Court in the Mno
17 Lake water rights proceedi ng?
18 HEARI NG OFFI CER del PIERO  Fine.
19 MR DODGE: | don't think it is, but I'msure we
20 can identify it.
21 HEARI NG OFFI CER del PIERG Is it?
22 DR. CHAPMAN: We're al so aware of two photographs
23 that --
24 HEARI NG OFFI CER del PIERO.  Excuse ne,
25 Dr. Chapman. Is it? O
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01 MR BIRMNGHAM M. Dodge is correct. |
02 m sspoke. | beg your pardon.
03 DR CHAPVMAN. We're also aware --
04 HEARI NG OFFI CER del PIERO  Excuse ne,
05 Dr. Chapnan.
06 VWhat is the picture fron?
07 MR DODGE: It's an Exhibit G 3 fromthe Aiken
08 case, M. del Piero.
09 HEARI NG OFFI CER del PIERG It has not been
10 introduced into the record?
11 MR DODGE: In this record.
12 HEARI NG OFFI CER del PIERG  Yes.
13 MR DODGE: Not to ny know edge.
14 HEARI NG OFFI CER del PIERC It's a topic of
15 discussion, Gentlenen, | nean --
16 MR BIRM NGHAM  Excuse ne, M. del Piero. W
17 will check to nmake sure, and we'll have a copy of the
18 photograph nade. But | believe that this is an exhibit
19 in the Mono Lake water rights cases, and we will have
20 it -- may | show you the photograph? W' Il have
21 reproductions made, and we will mark this L.A. DW 1-A
22 HEARI NG OFFI CER del PIERC  Wen was this
23 phot ograph taken?
24 DR CHAPVAN. W think it was 1947, but |'m not
25 sure.
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01 HEARI NG OFFI CER del PIERO And what causes you to
02 think that? What causes you to think that,
03 Dr. Chapman?
04 DR. CHAPMAN: | believe it's a photo taken by
05 Vestal, but I'mnot sure. And Vestal took a |ot of
06 these photographs in 1947.
07 HEARI NG OFFI CER del PIERC. Before it's introduced
08 as evidence, | want to know where it cane from and what
09 it represents. Wen you're capable of identifying it,
10 I'mprepared to accept it as introduction on the part
11 of L.A DWW,
12 DR. CHAPMAN: There are two photos, also, that are
13 in Vestal's testinony that indicate overgrazing, and



14 these are -- were taken in 1948. They are fromthe
15 Rush Creek test streamreport, and | believe these are
16 of sufficient quality that they are far superior to the
17 photocopi ed copies that we' ve seen before. But both of
18 these show heavy grazing influence in the nmeadows of
19 Rush Creek, Lower Rush Creek.
20 QBY MR DODGE: Do you have in mnd, Sir, that ny
21 question relates to the status of the riparian
22 vegetation pre-diversion?
23 A Yes.
24 Q And how does the 1948 phot ograph hel p us on that?
25 A | see no reason to think that the situation
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01 changed between 1941 and 1947. G azing continued on
02 Lower Rush Creek with high intensity in that period.
03 Q Let's now | ook at Figure 4. Now, Dr. Platts, |
04 Dbelieve --

05 HEARI NG OFFI CER del PIERO  That's your wake-up
06 call. That's -- your 20 minutes are up, Sir.

07 MR DODGE: | request an additional 20 mi nutes.
08 HEARI NG OFFI CER del PIERO Al right.

09 QBY MR DODGE: Dr. Platts, Figure 4 is a photograph
10 from 1947 showi ng highlining, correct?

11 A BY DR PLATTS: That's correct.

12 Q Whul d you agree with ne that that highlining has a
13 fairly mininmal effect on the fishery?

14 A I would not.

15 Q Whul d you agree that the roots of the high Iined
16 vegetation is still holding the bank stable?

17 A I would not.

18 Q Wul d you agree with ne that the vegetation is
19 still providing shading and insects to the streanf?

20 A I woul d.

21 Q Are you aware of -- let ne ask you this. Do you
22 think that there's any stability problemthat results
23 fromthat highlining?

24 A Yes. R
25 Q Are you aware of the 1938 high flows that went O
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01 down Rush Creek?

02 A Only fromreading Dr. Stein's report.

03 Q Are you aware of any significant damage that

04 occurred to the banks of Rush Creek as a result of that
05 1938 fl o0o0d?

06 A No, |'m not.

07 Q Does that suggest to you that even high Iined

08 riparian vegetation can hold the banks pretty well?

09 A No, it doesn't.

10 Q VWhat am | m ssing?

11 A I think you're missing -- because | haven't seen
12 the aerial photographs. | don't know how well you can
13 interpret -- it's very difficult to interpret stream

14 bank conditions underneath a canopy of high |lined

15 willow when all you can see is the top of the canopy.
16 So I don't know how the interpretation was done or how
17 detailed it was done. W have not |ooked at it.

18 Q Now, | et me change subjects and go back to the



19 evaluation reach that you've tal ked about with
20 Ms. Cahill. Is it -- the evaluation reach again is
21 basically dd Gant Damdown to Parker Creek, and you
22 conclude as Page 15 of your testinmony, Dr. Chapnman
23 that that as a fishery was nmedi ocre at best. Do you
24 recall that?
25 A Yes.
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01 Q And woul d you agree with nme that that description
02 applies even if that reach has consistent water?
03 A BY DR CHAPMAN: By "that reach" you nean --
04 Q The eval uation reach. Even with consistent water,
05 would you agree it's nediocre at best?
06 A I woul d expect the fishery to have been better if
07 it had been -- if the area had been exposed to
08 reasonable flows because the habitat woul d have been
09 better, better than poor
10 Q Better than poor. But it's not an area -- even
11 with consistent flows, it's not an area that has
12 superior trout habitat, is it?
13 A No. Neither is Lower Rush Creek, so | would have
14 to say yes, that's true
15 Q Now, hypothetically, if the fishery bel ow the
16 Narrows pre-diversion were a really fine brown trout
17 fishery, you'd agree with me that you can't restore the
18 equivalent fishery by rewatering the stretch, the test
19 stretch that you | ooked at, correct?
20 A Well, they're two different areas, so | guess |
21 would have to answer yes. | can't agree -- | nean -- |
22 don't renenber whether | can agree or not agree.
23 Q Wl |, hypothetically, we'll get to the -- whether
24 the hypothetical is true in a second. Hypothetically,
25 if Rush Creek below the Narrows were a great brown
0074
01 trout fishery, pre-diversion, then you could not
02 restore an equivalent fishery by rewatering the test
03 stretch. Wuld you agree with that?
04 MR Bl RM NGHAM  Excuse ne, M. del Piero.
05 Dr. Platts and Dr. Chaprman weren't here in earlier
06 testinony, and they're not aware of the fact that when
07 a question is directed to Dr. Chapman, if it is
08 appropriate for Dr. Platts to answer, he may.
09 HEARI NG OFFI CER del PIERO  Forgive ne. | thought
10 vyou gentlenmen had been so advised. Either one of you
11 can respond to that question. kay?
12 Do you understand the question, Doctor?
13 DR CHAPVMAN:. | think | understand the
14 hypot heti cal
15 HEARI NG OFFI CER del PIERO Do you want to restate
16 it? No? Ckay.
17 DR. PLATTS: Being as this is a hypothetica
18 situation, | would state that hypothetically, over
19 time, Rush creek in the area of the reach that you are
20 talking about would gain a fishery status fairly
21 conparable to that that existed prior to 1941. |In
22 other words, we would be having pretty nuch the sanme

trout productivity that Vestal put in his scientific
docunent .
Q BY MR DODGE: Dr. Chapnan, let me ask you to try
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01 that question. | wll repeat it.
02 Hypot hetically, if Rush Creek bel ow the Narrows
03 withits multiple channels and neanders and spring fed,
04 et cetera, et cetera, hypothetically if that were a
05 great trout fishery, would you agree with ne that you
06 could not create the equivalent fishery by sinply
07 sending water down what you have called the eval uation
08 stretch?
09 A BY DR CHAPMAN: | can't answer your question with a
10 yes or no.
11 HEARI NG OFFI CER del PIERC Well, Dr. Chapman, try
12 answering it sonme way because, at this point, we've
13 got -- he's asked the question now four tines, and
14 we've not gotten any kind of a substantive response.
15 DR CHAPVAN. Wl | --
16 HEARI NG OFFI CER del PIERO He didn't ask for a
17 yes-or-no answer.
18 DR. CHAPMAN: |'ll say yes.
19 Q BY MR DODGE: Thank you. | thought you coul d say
20 that.
21 Now, bel ow the Narrows, Ms. Cahill asked you sone
22 questions about the pre-'40 fishery, and | believe, I
23 don't want to put words in your nmouth, but | believe
24 you indicated in substance that you felt the fishery
25 below the Narrows pre-diversion was not that nuch
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01 different than on the rest of Rush Creek. 1Is that a
02 fair summary of what you're telling us?
03 A Ch, | think it was a little better than the upper
04 part of Rush Creek
05 Q Alittle better but not great?
06 A No.
07 Q My question is a very sinple one. On what grounds
08 or data do you base that opinion?
09 A | base that on doctor -- on M. Vestal's testinony
10 and his depositions.
11 Q Just on Vestal ?
12 A And al so on Dr. Messick's opinion that the
13 conditions in 1947-51 approxi mated the conditions of
14 the pre-diversion period.
15 Q Are you aware of the spring flows that fed into
16 Lower Rush Creek pre-diversion?
17 A There were sonme spring flows, yes.
18 Q VWhat were the magnitude of those pre-diversion?
19 A Wll, | believe that the area between the Narrows
20 and the area bel ow the springs accreded about 18 cfs in
21 one late February neasurenent report by Vestal. |
22 believe that sumer flows were probably considerably
23 greater than that.
24 Q Excuse ne, Sir, but pre-diversion, M. Vesta
25 wasn't there neasuring it, was he?

0077
01 A No. But he said that L.A 's diversion had not
02 affected the springs in 1947, so |'m assum ng t hat
03 conditions in 1947 were simlar to conditions before
04 1941 in respect to spring flows.
05 Q So your testinmony is based on an assunption that
06 in 1947, spring flows were approximately equal to
07 pre-diversion conditions?



08 A I"'mfollowing Vestal in that respect and answering

09 yes.

10 Q Are you aware that after 1940 the spring fl ows

11 decreased?

12 A No, |'m not.

13 Q You told us that the Vestal study took place from

14 1947 to 1951, correct?

15 A Yes.

16 Q And you' re assuming a constant spring flow during

17 that time period; is that right?

18 A No.

19 Q You said you weren't aware of any decrease.

20 A I"mnot assum ng a constant spring flow. The

21 spring flow was undoubtedly not constant.

22 Q And if, in fact, it went down quite a bit, would

23 that affect your opinion as to the reliability of the

24 1947 to 1951 data? R

25 A I can only respond by saying no, but we're relying O
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01 on the man that was there, Vestal, to tell us

02 otherw se.

03 Q Why is conductivity inportant to a productive

04 fishery?

05 A Conductivity indicates the dissolved nutrients

06 that are present, the salts that are present in the

07 stream the nutirents that are used by aquatic plants

08 such as allergy.

09 Q Which leads to fish food?

10 A Yes.

11 Q So conductivity is a surrogate for fish food?

12 A Wthin broad limts, yes.

13 Q Are you aware as to whether the springs that

14 existed pre-diversion in the bottomlands of Rush Creek

15 provided substantial food for the brown trout down

16 there?

17 A The springs undoubtedly provided | ots of food

18 within the distributory channels of Rush Creek, yes.

19 Q And that would be true regardless of the

20 conductivity of the stream wouldn't it?

21 A No.

22 Q | don't understand your answer, Sir, |I'msorry.

23 A I woul d expect a higher conductivity to have nore

24 food than a | ower conductivity.

25 Q Ckay. Al right. But you say undoubtedly the
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01 spring' s pre-diversions in the bottomlands of Rush

02 Creek provided substantial food for brown trout,

03 correct?

04 A No. | said they provided substantial food in

05 distributory channels.

06 Q And, again, you' re not aware of the volunme of the

07 spring flows pre-diversion?

08 A .

09 Q But you are aware that the spring flows woul d have

10 substantially higher conductivity than the

11 approximately 40 -- 1've got to get the right term

12 here, the approximately 40 micronols per centineter

13 that you find in Rush Creek today?

14 A I woul d expect the springs to have a higher



15 conductivity, but I want to point out that a lot of the
16 water that entered the bottom|ands did not cone from
17 springs. It canme fromthe Indian ditch. So I would
18 expect that water to have essentially the sane

19 conductivity when it begins flow ng across the bottom
20 lands as water in Rush Creek

21 Q | notice in looking at the historic fishery you
22 quoted Smith and Nei dham and concl uded that Rush Creek
23 was not noted as a special interest. Do you see that,
24 Sir?

25 A I think we see that, yes.

0080

01 Q Wy was that of inportance to you?

02 A Vll, if Rush Creek were an inportant fishery, for
03 exanple, providing large trout, | would have expected
04 Smth and Neidhamto discuss it along with Hot Creek
05 and the Onens and the East and West \Wal ker

06 Q The Smith and Neidhamarticle came out in 1935; is
07 that right?

08 A Yes.

09 Q Was there any event that related to Rush Creek

10 that was happening in 19357

11 A That's -- | can't -- that's a very broad

12 question. There were events. There was grazi ng going
13 on. There was irrigation going on

14 Q Let me ask you to answer a hypothetical question
15 then. Assum ng hypothetically that G ant Lake was

16 being built in 1935 and it was expected that that was
17 going to take up the substantial portion of Rush Creek
18 would that possibly have affected Smith and Nei dhani s
19 interest in Rush Creek?

20 A Wll, Dr. Platts has pointed out to nme that they
21 did their work in 1934 and reported it in 1935. | have
22 no reason to think that that woul d have affected their
23 statenent about -- or their statenents about streans of
24 interest.

25 Q The last |ine of questions, and just sinply about
O
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01 riparian vegetation today, which you described, | think
02 | wote down the word "explosive." |Is that a correct
03 statenent?

04 A That's correct.

05 Q And woul d you agree with me that in light of water
06 table problens created by the reliction that the

07 riparian vegetation band is substantially narrower than
08 it was historically?

09 A I think I would agree with that for the area from
10 the Narrows downstream

11 Q And woul d you agree that the riparian vegetation
12 is not recovering explosively along the historic

13 channels now dry in the bottom|ands of Rush Creek?

14 A BY DR PLATTS: That is true.

15 Q Whul d you agree that, in fact, in only

16 approximately 10 percent of the bottom | ands of Rush
17 Creek is the riparian vegetation returning?

18 A | do not know.

19 MR, DODGE: Thank you, Sir.

20 HEARI NG OFFI CER del PIERO  Thank you very much.

M. Roos-Collins?



CROSS- EXAM NATI ON BY MR ROOS- COLLI NS

23 Q Dr. Chapman, Dr. Platts, good norning.
24 VWhen did you first visit Rush Creek?
25 A BY DR PLATTS: 1990 or 1991. You nean officially?
0082
01 Q In any capacity.
02 A |'ve passed by and observed Rush Creek probably
03 since 1961.
04 Q Dr. Chapman?
05 A BY DR CHAPMAN: | fished Rush Creek back about 1939,
06 '40, '41, in that area
07 Q You took no scientific data when you fished Rush
08 Creek back in 19397
09 A No.
10 Q Are you relying on Elden Vestal's 1954 article and
11 his 1990 deposition and trial testinonies in your
12 testinony?
13 A Substantially, yes.
14 Q You considered himto be a reliable witness on the
15 subject addressed by your testinony?
16 A | couldn't qualify whether he's a reliable wtness
17 or not. | do have faith in his
18 scientifically-collected evidence, especially that it
19 went through peer review | would not know how to
20 evaluate any anecdotal or hearsay evidence that
21 M. Vestal would provide
22 Q But it would be fair to say that you relied
23 heavily in your testinony on his deposition and tri al
24 testinonies and on his 1954 article?
25 A That's correct. That's about the only good
0083
01 scientific data.
02 Q Now, in response to a question by Ms. Cahill, you
03 stated that you chose the eval uation stretch because
04 you were instructed to do so by M. Trihey. 1Is that
05 correct?
06 A Requested by M. Trihey to do so. That's correct.
07 Q M. Trihey requested that you choose the
08 evaluation stretch purpose of your testinmony to this
09 State Water Board?
10 A BY DR PLATTS: That is not correct.
11 Q For some ot her purpose?
12 A For some ot her purpose.
13 Q For the purpose of your testinmony to this Board,
14 why did you choose the eval uation stretch?
15 A That's what we had the best data on. As fishery
16 scientists, | think we've nmade it clear that we do
17 like to rely on good solid scientific data and go on
18 what's avail abl e.
19 Q You have testified, | believe, that the fishery of
20 Rush Creek between 1947 and 1954 was conparable to the
21 fishery which existed before 1941. |Is that correct?
22 A BY DR CHAPMAN:  No. 1947 and 1951, we consider that
23 interval and nost especially the early parts of that
24 interval, the first three years or so, as indicative of
25 conditions before
1941.0
0084
01 Q Let me read to you from M. Vestal's testinony in
02 deposition, March 1st, 1990, Page 254 of the Reporter's



03 transcript -- excuse ne, page 255, beginning at Line
04 4.
05 "What was happening to Rush Creek or Rush Creek
06 fishery as the project progressed -- "
07 MR Bl RM NGHAM  Excuse me, M. Roos-Collins. My
08 Dr. Chapnman have a chance to find the location in his
09 copy?
10 MR, ROCS- COLLINS: Certainly, M. Birm ngham
11 MR BI RM NGHAM  Thank you.
12 DR. CHAPMAN: Page 254 did you say?
13 Q BY MR ROCS-COLLINS: | msspoke. Page 255 begi nni ng
14 at Line 4.
15 A Yes.
16 Q "What was happening to Rush Creek or Rush Creek
17 fishery as the project progressed, the test stream
18 project? Answer, well, the -- Question, the flows were
19 declining? Answer, the flows were declining and the
20 fishery itself was going down to what | have referred
21 toin the past as -- | use the expression was devel oped
22 with the friant project, the vital thread, it was goi ng
23 down, shrinking down, down. As the thread of the
24 streamgot less and |less, the habitat shrunk, and we
25 were just hanging on. W were really hanging on to try
0085
01 to maintain any senblance of the original objectives of
02 the program”
03 And then, dropping down to Line 23, "We were being
04 strangl ed by di m nished flows."
05 A Yes.
06 Q Is it your understanding of M. Vestal's testinony
07 that he considered the 1947 to 1951 conditions to be
08 -equivalent to the pre-'41 conditions?
09 A He considered the spring flow conditions to be
10 undi m ni shed by L. A Departnent of Water and Power
11 activities in 1947, and | assune that during the
12 '47-to-'51 period, he nmust have considered that he
13 could provide a reasonabl e study because he set up the
14 study for that section of streamfour- or five-year
15 period.
16 Q Let me return then to Page 255 and read the
17 paragraph which I omtted fromnmy prior question
18 beginning at Line 17 and continuing through to Line
19
20 "Had we been better advised and changed canoes in
21 the streamas a figure of speech, we would have shifted
22 to a different program of nmanagenent, but we were bound
23 to follow up on your classes and markings and so as to
24 exhaust those marks and get the total returns out of
25 those year classes.™
0086
01 Is it your understanding of the testinony now in
02 its entirety on Page 255 that M. Vestal considered the
03 fishery conditions from 1947 to 1951 to be conparable
04 to those which existed before 19417
05 A In the entirety of the five-year study plan
06 obviously not.
07 Q Thank you.
08 On Page 1 of your witten testinony, you state,
09 "Historically, the fishery was poor in Rush Creek."

A Yes.



11 Q Have you seen M. Vestal's witten testinony

12 submitted to the Board in this proceedi ng?

13 A Yes.

14 Q Let me read you from Page 6, Paragraph 16 of that
15 testinmony. "Rush Creek undoubtedly supported thriving,
16 healthy trout populations fromthe tine trout were

17 first introduced into the systemfrom about 1830

18 through the md 1940s." Do you agree or disagree with
19 that statenent?

20 A | think -- | agree with it.

21 Q Let's turn to Page 11, Paragraph 29. "There is no
22 doubt that Rush Creek -- "

23 A Just a nmonent, M. Roos-Collins. Paragraph 16

24 refers to Rush Creek. It does not refer to Lower Rush
25 GCreek, so | have to nake that clear. Rush Creek
O
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01 extends clear up in the | akes and headwat ers and al

02 the way to Mono Lake. So there are portions of Rush
03 Creek that at all times have reported, since trout were
04 introduced into the area, thriving and healthy

05 popul ations.

06 Q Assumi ng that this paragraph refers to the stretch
07 of Rush Creek which is at issue in this proceeding, do
08 you agree with the statenment that | just read?

09 A Yes.

10 Q You agree that this stretch of Rush Creek which is
11 the subject of this proceeding supported thriving,

12 healthy trout popul ations from1880 to the md 1940s?
13 A The portions that were not seriously affected by
14 irrigation and livestock use did, yes. The word

15 "thriving and healthy" is -- it's a difficult termto
16 quantify.

17 Q Let me return to Paragraph 29 on Page 11

18 M. Vestal states, "There is no doubt that Rush Creek
19 produced anong the | argest and hardiest trout in the
20 region in keeping with the statenment in the Fish and
21 Gane Conmmission report cited above regarding the

22 potency of Rush Creek fish eggs."

23 Agai n, assuming this statenent concerns the

24 stretch at issue in this proceeding, do you agree with
25 it?
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01 A No. It does not concern Lower Rush Creek. It

02 concerns the area between G ant Lake and Silver Lake
03 Q Assuming that it concerns the stretch at issue in
04 this proceeding, do you agree with it?

05 A No.

06 Q Par agraph 30 on Page 12 of M. Vestal's witten
07 testinony in this proceeding states, "Wt hout

08 exception, the trout caught on Lower Rush were in good
09 condition."

10 A | see the statenent.

11 Q "I never saw and never heard of anyone catching
12 fish on Rush Creek which were of poor quality.” Do you
13 agree with that statenent?

14 A No, | do not. | can't believe he said that about
15 those hatchery catchabl es.

16 Q Let me turn to Page 15 of your witten testinony.
17 In your conclusions regarding the pre-1941 fishery



18 conditions, you state, "No large fish in the three- to
19 six-pound cl ass were taken."

20 A VWere are you? Wich page?

21 Q Page 15.

22 A ["msorry. I'mtrying to keep up

23 Q M apol ogi es, Dr. Chapman.

24 A BY DR PLATTS: \Which paragraph?

25 Q Page 15, section entitled Concl usi ons Regarding
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01 the Pre-1941 Fishery Conditions.

02 A BY DR CHAPMAN:  Yes.

03 Q You state, "No large fish in the three- to

04 six-pound class were taken."

05 A That's right.

06 Q What's the basis for that statenent?

07 A W& have absolutely no record of any fish in Lower
08 Rush Creek larger than 15 or 16 inches. M. Vestal's
09 testinony, in fact, relied for his photo of brown trout
10 for a fish fromGant Lake that had noved up into the
11 egg collecting station, and all we have is sone

12 anecdotal information that suggests that there were
13 sone large trout taken in Lower Rush Creek. Vesta

14 fished there for all those years and never caught

15 anything over about 14 inches, according to his own
16 information.

17 Q So the basis for this statenent is your review of
18 M. Vestal's 1954 article and his testinony?

19 A And the testinony of those individuals |ike

20 M. Trihey who have indicated that |arge trout were
21 taken there, but they rely on anecdotal information
22 too, unsubstantiated by neasurenents or photos that I
23  know of .

24 Q You have no fish census?

25 A No what ?
O
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01 Q You have no fish census on which to base this

02 statenent?

03 A Wl l, we have the nean size of fish that Vesta
04 indicates, and he obviously must have neasured fish.
05 He says they went to 13 or 14 inches, the average

06 length was eight or nine inches. 1In one place in his
07 testinony he tal ks about good size being up to eight
08 inches. | think that the evidence overwhel m ngly

09 indicates that the population in Lower Rush Creek was
10 of small size. They were small fish.

11 Q Turning to Paragraph 31 on Page 12 of M. Vestal's
12 witten testinmony to this Board, you stated, "I

13 regularly observed brown trout in Lower Rush Creek

14 averaging 13 to 14 inches in length and people often
15 spoke of catching even larger fish up to 18 to 20

16 inches."

17 Do you agree with that statenent?

18 A No. Because in his deposition, he indicates the
19 average length of fish was eight or nine inches.

20 Q Thi s doesn't concern average |ength of fish, does
21 it?

22 A Averaging 13 to 14 inches is what he says. He's
23 dropped out the statenent about eight- or nine-inch
24 fish on average.



25 Q Let me turn now to Page 14 of your witten
0091

01 testinony, the section entitled Fishing Pressure. The
02 second paragraph states, "Vestal found that in-season
03 spaced plantings of catchable trout were needed to

04 provide reasonably good angling in Rush Creek."

05 That's your opini on?

06 A Yes. Pardon? That's Vestal's opinion

07 Q Is it your opinion as well?

08 A Yes.

09 Q Have you ever heard the expression "l oving

10 sonething to death"?

11 A Yes, | have.

12 Q Is it possible that Rush Creek was stocked in the
13 period discussed by M. Vestal because it was

14 overfished?

15 A It's possible. If that's the reason, yes. Mbst
16 of the streans of the eastern Sierra that were

17 accessible were heavily fished at that tine.

18 Q You're famliar with M. Vestal's 1954 article on
19 which you relied --

20 A Yes.

21 Q -- in your witten testinmony. He states on Page 1
22 of this 1954 article which is Cal Trout Exhibit 5-S --
23 A You nean Page 897?

24 Q Excuse ne. | do nmean Page 89. Thank you.

25 "The streamwas fairly typical of heavily-fished
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01 trout streans on the east slope of the Sierra Nevada."
02 Whul d you agree, then, that Rush Creek at the tine
03 of the test streamproject was heavily fished?

04 A Yes.

05 Q On Page 1 of your witten testinony, you state,

06 "By 1940, Rush Creek was relatively unproductive for

07 anglers.” 1s that your opinion?

08 A Yes.

09 Q On Page 13, you discuss M. Phillips' recollection
10 that during bel ownormal water years Rush Creek was dry
11 and he sel dom observed anyone fishing or canping in the
12 evaluation reach. It was not considered nmuch of a

13 fishery. Are you inplying that other stretches of Rush
14 Creek were not considered much of a fishery before L.A
15 began diversions?

16 HEARI NG OFFI CER del PIERC Dr. Platts, if you can
17 answer it, you can go ahead and answer it.

18 DR PLATTS: W only questioned M. Phillips on

19 the reach between Grant Lake and Parker because at that
20 tinme that was our assignnent, or to the confluence of
21 Parker Creek.

22 Q BY MR ROOS-COLLINS: You previously agreed that

23 M. Vestal stated in his 1954 article that Rush Creek
24 at least the test stretch, was heavily fished?

25 A Yes.
O
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01 A BY DR CHAPMAN: It's inmportant to distinguish that
02 the test stream area was bel ow t he Narrows.

03 Q | understand that, Dr. Chapman. Are you famliar
04 with Cal Trout Exhibit 5-Qin this proceeding, an

05 excerpt fromthe Fish and Gane Conm ssion's biennial



report fromthe years 1940 to 1942?
A 1940 to '42?

Q Yes.
A That's attached to Vestal's testinmony. Yes, we
have seen that.

Q Page 13 includes Table 4, Leading Counties of
Trout Catch. You see that table?

A Yes.

Q It shows that Mono County is the |eading county in
California for the years 1936 through 1941 for trout

catch?
A Yes.
Q | apol ogi ze, by the way, for going from one

docunent to another, but as you know we're under a very
tight tine el enent, and we have a |l ot of ground to
cover. |I'mnot attenpting to confuse you with fancy
f oot wor k.

Let me return to M. Vestal's witten testinony
submitted to this Board, Pages 6 to 7, Paragraph 17.
"I attribute the unusual productivity of Rush Creek to
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a fortuitous blend of factors, the level of flow, the
channel , and the habitat conplexity of Lower Rush Creek
conbine to make it a fishing paradi se, nore than
deserving of its reputation as an excellent trout
stream anong the best in the eastern Sierra.”

Do you agree with that statenent?
A Absol utely not.

Q Let's return, then, to a docunent on page --

A Do you want nme to explain that?

Q Pl ease do

A Well, his own discussion of the characteristics of
Lower Rush Creek tells us there were very few pool s?

The area was nostly gravel riffles. He talks about a
riparian jungle. W don't agree with that statenent at
all. | think this statenent is sinmply wong. It's no
pl ace close to Hot Creek in terns of its capabilities.
Q Thank you. Let's turn to the 1954 article with

18 which you are very famliar, Cal Trout Exhibit 5-S, and

19 focus on Table 5 Angling Data From Rush Creek Test

20 Stream 1947 to 1951

21 A Tabl e whi ch?

22 Q Tabl e 5.

23 A Okay.

24 Q Do you see the row Average -- excuse me, Nunber

25 Angler Days in that table? That's the third rowin the
0095

01 table.

02 A Yes.

03 Q On the far right-hand side of the table, colum

04 Yearly Average, does that show that the yearly average

05 during 1947 to 1951 was 6,686 angl er days?

06 A It does. Wth an angler day of about 3.5 hours a

07 day.

08 Q Do you agree with that estimate for that period?

09 A Yes. | have no reason to disagree. | think those

10 data were probably very accurately recorded.

11 Q And el sewhere in the article M. Vestal estinated

12 that there were an average of ten fishernen per mle in

the test stretch during the test period.



14 A | believe I remenber that, yes.

15 Q Is it your opinion that there would be ten

16 fishernen per nmle in a poor fishery?

17 A The fishery was a subsidi zed hat chery-trout

18 fishery with periodic planting with people foll ow ng
19 essentially the planting trout, the data show So

20 would think the hours reflect that reputation

21 Q Let's turn nowto irrigation diversions and the
22 effect that they had on Rush Creek before 1941. You
23 rely on L.A. DWP hydro data for the conclusion that

24 there were many days of zero flowin the evaluation
25 reach. Is that correct?
O
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01 A BY DR PLATTS: Yes, we did.

02 Q Are those data included in the exhibits L.A DW
03 submitted to this Board?

04 A | do not know.

05 Q Did you exam ne the gauge from which the data were
06 taken?

07 A | did not exam ne the gauge, no.

08 Q Did you exam ne any records which assessed the

09 reliability of that gauge's measurenments?

10 A | did not.

11 Q Is it possible that the gauge was inaccurate?

12 A It's possible, but I would imagine they calibrate
13 their gauges like nost other people do.

14 Q You woul d i nagi ne. Have you revi ewed any records
15 of calibration by L.A DW staff for that gauge during
16 the period addressed by your testinony?

17 A I have not. | don't know where their policy is.
18 Q Table A fromyour witten testinmony shows that in
19 the year 1934, there were 365 days where the flow was 1
20 cfs or less in an evaluation stretch. 1Is that correct?
21 A Yes.

22 Q Do L.A. DW hydro records exist for the period

23 January through March 19347

24 A I do not recollect.

25 Q Are you famliar with Cal Trout Exhibit 15 in this
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01 proceeding? A publication by Trihey and Associ at es

02 entitled Summary Conparison of Pre-1941 and Post-1941
03 Conditions Affecting Fish Populations in Lower Rush

04 Creek?

05 A W have seen the docunent, yes.

06 Q Let me ask you to exam ne Photograph 7-7 on Page
07 7-26 in that exhibit.

08 A Yes.

09 Q VWat is the date on which that photograph

10 purported to have been taken?

11 A There are two phot ographs. Wi ch one?

12 Q Excuse ne. The top photograph

13 A It says, "March 1934."

14 Q Is there water in the streamin March of 1934 in
15 that photograph?

16 A There is water in the water area depicted in the
17 photograph, but I don't know where that photo was

18 taken. It nay have been in the bottom | ands.

19 Q Let me ask you to assune that it was in the bottom
20 lands. You would agree that there is water in that



21 stretch of Rush Creek in March of 19347
22 A Sure. That's a distributory area for irrigation,
23 return flow, and irrigation water, and springs.
24 Q Ms. Cahill and M. Dodge asked you questions about
25 gauges el sewhere on the stream other than the
0098
01 evaluation stretch. To make sure that | understand
02 your prior testinony, you have no gauge records for
03 flowin Rush Creek bel ow H ghway 3957
04 A At the tinme we did our evaluation, we did not.
05 Q You testified today that the flow in Rush Creek
06 often fluctuated by 100 cubic feet per second or nore.
07 |Is that -- was that your testinony?
08 A Yes.
09 Q Could you help me find the -- that statenent in
10 your witten testinony? Wuwere is it |located? | found
11 it. Page 9.
12 A Page 9, fourth paragraph.
13 Q Extrene Fluctuations in Flows in Rush Creek is the
14 section title. "The post-1934 record, however, reveals
15 daily fluctuations greater than 100 cfs were not
16 uncommon. "
17 VWhat does the term "not uncommon” nean?
18 A It neans they occurred not once but nore than
19 once.
20 HEARI NG OFFI CER del PIERC M. Roos-Collins? 20
21 mnutes.
22 MR, ROCS-COLLINS: M. del Piero, | request an
23 additional 20 m nutes.
24 HEARI NG OFFI CER del PIERC  Based on?
25 MR, ROCS- COLLINS: Based on the conplexity of the
o
0099
01 subject matter addressed by this testinony and its
02 inportance to California Trout.
03 HEARI NG OFFI CER del PIERO M. Birmngham you're
04 going to regret ever having offered that
05 justification.
06 Go ahead, M. Roos-Collins. That's okay.
07 Excellence is often m m cked.
08 QBY MR ROOS-COLLINS: Have you exam ned Figure 2
09 entitled Daily Stream Fl ow Fl uctuati ons on Rush Creek
10 Due to Irrigation Diversions and Reservoir Qperations
11 1934 to 1941 taken fromL.A DW s coments in the
12 Draft EIR in this proceedi ng?
13 A I have seen them yes.
14 Q This is found in Chapter 3-D, Page 25.
15 A Thr ee what ?
16 Q 3-D, Page 25.
17 A 3-D. The answer is yes. W have seen it.
18 Q How many fluctuations equal to or greater than 100
19 «cfs are shown in Figure 2 of this docunment for the
20 period April 1934 through Novenmber of 19407
21 A | count about five.
22 Q So this figure in L.A DWs coments showed five
23 fluctuations equal to or exceeding 100 cfs for the
24 six-year period depicted in this figure?
25 A You' d expect nmore than that in hourly flow,
0100
01 probably, but that's correct. There's about five in



02 this figure.
03 Q On a daily basis, then, one per year?
04 A On aver age.
05 Q Page 7 of your witten testinony in describing the
06 sem-arid Mono Basin cites Russell 1989 as concl udi ng,
07 "Nearly the entire -- "
08 A VWi ch page? |1'msorry.
09 Q Page 7 in your witten testinony in the section
10 Effects of Irrigation Diversion. You cite Russell 1989
11 for the proposition, "Nearly the entire valley is
12 without the Iimt of cultivation for the reason that
13 water cannot be had for irrigation.™
14 A Yes.
15 Q Are you inmplying that in the Rush Creek or
16 Levining Creek basins in 1989 water could not be had
17 for irrigation?
18 A I think that he's tal king about outside the
19 physical Iimt of cultivation because you can't get
20 water to the site.
21 Q | see. Have you prepared an analysis of pre-1934
22 diversions from Rush Creek for irrigation purposes,
23 let's say the decade 1928 to 19307
24 A | believe we just concentrated mainly on the
25 decade prior to 1940.
0101

01 Q For the period 1934 to 1940 who owned the water
02 rights upstream of the evaluation stretch?
03 A | do not know.
04 Q Let's turn nowto --
05 MR SMTH M. Roos-Collins, a point of
06 clarification, please. D d you say 1989 Russell or was
07 it 18897
08 MR ROCS- COLLINS: 1889.
09 MR THOVAS: | think you did say 1989.
10 MR, ROCS- COLLINS: My apol ogi es. Thank you for
11 the clarification.
12 Q BY MR ROOS-COLLINS: Let's turn now to grazing and
13 its inpact on the fishery.
14 Page 3 of your witten testinony, section Effects
15 of Gazing, first paragraph, you again cite Russell
16 1889, the proposition that natural pastures in the Mno
17 Basin were nearly ruined by 1889. Are you inplying
18 that the natural pastures adjacent to Rush and
19 Levining Creeks why nearly ruined by 1889?
20 A BY MR PLATTS: | do not know what pastures Russell
21 was tal king about, but | inmagine that those pastures
22 along Rush Creek were grazed about the sanme intensity.
23 Q You i magi ne?
24 A I do not have the actual data on utilization.
25 Q Let me turn now to Page 13 of your witten
o

0102
01 testinony, the final paragraph in the section entitled
02 Water Quality. You site Vestal as follows: "Vestal
03 reported that sone 4,000 sheep watering al ong Rush
04 Creek roiled the waters to the point that the stream
05 was unfishable.”
06 A BY MR CHAPMAN:  Yes.
07 Q Cont i nuousl y?

A I wouldn't think so.



09 Q kay. Cccasionally?

10 A Vll, it didit often enough for himto nmention

11 it.

12 Q On Page 94 of M. Vestal's 1954 article, he

13 states, "Grazing aninmals are a nui sance at intervals

14 during the trout season. Some 4,000 sheep -- "

15 A We're not keeping up with you. Page which?

16 Q Page 94.

17 A God, | hate bifocals.

18 VWhat paragraph now?

19 Q The second paragraph on the page.

20 A "Grazing animals are"?

21 Q "A nui sance at intervals during the trout season

22 Some 4,000 sheep are watered along the streamroiling

23 the water and causing a tenporary decline in catches in

24 angling effort.”

25 I's this paragraph the basis for the paragraph I
0103

01 just read fromyour witten testinony?

02 A Yes.

03 Q So the roiling caused tenporary effects on the

04 fishing and angling; is that correct?

05 A Yes.

06 Q On the fish and angling, excuse ne.

07 A Yes.

08 Q Let me ask you about Figure 4 fromyour direct

09 testinony. You have previously testified that this

10 phot ograph shows highlining by sheep; is that correct?

11 A And grazing damage to the banks and | ai d- back

12 banks and a di sh-shaped channel

13 Q VWho owned the | and depicted in Figure 4 in your

14 direct testinmony at the time the photograph was taken?

15 A | do not know.

16 Q Let's turn now to water quality, specifically,

17 tenperature. Page 12 of your witten testinmony, first

18 paragraph under the section Fish Habitat Condition

19 cites Smith and Neidhamwi th the proposition that a

20 water tenperature of 24 degrees centigrade was recorded

21 in the evaluation reach; is that correct?

22 A Yes.

23 Q Let's return to M. Vestal's 1954 article. Table

24 1 on Page 92. Table 1 is entitled Average and Range in

25 Tenperatures at Rush Creek Test Stream Season of 1948.
0104

01 A Yes.

02 Q Is it your understanding of that table that it

03 shows streamtenperature in the test streamat the

04 stated tine?

05 A It shows tenperatures in Rush Creek -- apparently,

06 the paragraph just ahead of it says, "Tenperatures of

07 Lower Rush Creek." | don't know where the tenperatures

08 were taken -- it says, "Recorded at the checking

09 station,” so that's way down at the county road on the

10 lower end of Rush Creek, in the |ower part of the test

11 site.

12 Q The tenperatures shown in Table 1 of M. Vestal's

13 1954 article are stated in degrees Fahrenheit; is that

14 correct?

15 A Yes.

16 Q You can do the mathenmatical cal cul ati on better



17 than I. Are any of those tenperatures in excess of 34
18 degrees centigrade?

19 A .

20 Q You previously discussed with M. Dodge your

21 concern about the conductivity of the water in Rush

22 Creek. Do you recall that discussion?

23 A Yes.

24 Q Have you ever heard the expression the "fish is
25 the thing" which M. Vestal inforns me is the
O

0105

01 fisherman's equivalent of "the proof is in the

02 puddi ng"?

03 A | don't think I ever heard that expression, no.
04 HEARI NG OFFI CER del PIERC  Neither have I.

05 QBY MR ROOS-COLLINS: It may be M. Vestal's

06 invention. Anyway, you understand the concept behind
07 the expression?

08 A BY DR CHAPMAN: Not at all.

09 Q Whul d you agree that the presence of fishis a

10 better indicator of a fishery than the conductivity of
11 the water?

12 A BY DR PLATTS: | would say no, not when you're

13 dunpi ng truckl oads of catchable trout in there.

14 Q Whul d you say that the presence of wild trout is a
15 better indicator of the fishery than the conductivity
16 of the water?

17 A BY DR CHAPMAN. [|'ve got to ask you to be nore

18 precise in the term"fishery.” Wat do you nmean by a
19 "fishery"? The popul ation? The catchi ng?

20 A BY DR PLATTS: What tinme -- fish could be migrating
21 in. They didn't live there. They just cone in for a
22 few hours to spawn, and they're leaving. 1t's not

23 giving us a termto answer to.

24 A BY DR CHAPMAN: Wy are we hel ping hinf?

25 Q Because we're not eneni es.

0106

01 VMR DODGE: Assunes facts not in evidence

02 (Laughter.)

03 DR PLATTS: Since when?

04 HEARI NG OFFI CER del PIERO  Sustained, M. Dodge,
05 good.

06 Pl ease proceed, M. Roos-Collins.

07 QBY MR ROCS-COLLINS: Dr. Platts had a sal non or

08 trout pin on yesterday which | appreciated. 1 had

09 hoped that he would wear it today.

10 In answer to your concern, Dr. Chapman, Page 1 of
11 your witten testinony states, "The fishery was poor in
12 Rush Creek.” What did you nean by the term"fishery"?
13 A BY DR CHAPMAN. In this instance, | neant the

14 catchi ng.

15 Q You neant the what?

16 A The cat chi ng.

17 Q Angl i ng?

18 A The angl i ng.

19 Q | see. | have one further question about grazing
20 which | omtted fromny earlier |line of questions.

21 Have you seen Cal Trout Exhibit 5-D which purports
22 to be a photograph of Levining Creek taken on July

14t h, 19167



24 A It would help if you just showed nme the phot ograph
25 and then | could tell you which exhibit this is. Yes.

0107
01 We've seen that.
02 Q Do you see any highlining in that photograph?
03 A No. That is Levining Creek. | will tell you also
04 gratuitously that there are places in Rush Creek, | am
05 sure, that the sheep could not reach where one could
06 expect to see no highlining.
07 Q Let me engage in sone bait and switch. | said
08 have one nore question about grazing. Your answer
09 pronpts anot her
10 Let's examine Figure 4 fromyour direct
11 testinmony. 1Is it possible that insects live in the
12 upper story of the vegetation depicted in Figure 4?
13 A It's possible.
14 Q Do you have any scientific evidence which woul d
15 lead you to believe that insect production is
16 significantly affected by sheep browsi ng?
17 A Ch, | would think, definitely, yes. Definitely.
18 Q Do you have any scientific evidence contenporary
19 with that photograph?
20 A No.
21 Q Let's turn finally to today's conditions in Rush
22 Creek. You state on Page 2 of your testinony, "The
23 habitat now available in the evaluation reach is
24 superior in quality, quantity, and dependability to the
25 habitat that existed there prior to
1941."0O

0108

01 A Yes.
02 Q That is your opinion of the evaluation reach?
03 A Yes.
04 Q Is it also your opinion for the reach of Rush
05 Creek bel ow H ghway 3957
06 A In the main channel of Rush Creek, | think that
07 the system probably has about the sane nunber of pools
08 that it had during Vestal's tinme. He tal ks about very
09 few pools and gravel areas. | think that the main
10 thread of the systemis nuch like it was before 1941.
11 | think that the distributive channels in the bottom
12 lands no longer exist. The watered channels no | onger
13 exist. So that portion is not as good as it was before
14 1941 but, again, | don't think that that bottom | and
15 area mattered to the fishery because of the evidence in
16 his 1954 paper
17 Q Are you famliar with the estimate in the Draft
18 Environmental |npact Report that over 90 percent of the
19 mature cottonwood and willow trees riparian to Rush
20 Creek have been | ost between 1941 and 19897
21 A | have seen that statenent.
22 Q Do you agree with it?
23 A | think a lot has been lost. | don't know whet her
24 it's 90 percent or not, but a |lot has been |ost.
25 Q Do you have any --

0109
01 A But there were |lots of areas of Rush Creek that
02 had no canopy at all, as these photos indicate, and
03 were heavily influenced by grazing well before the

cott onwoods went out.



05 Q Are you famliar with Cal Trout Exhibit 12 in this
06 proceeding, Trihey and Associate's report entitled Past
07 and Present Ceonorphic, Hydrologic, and Vegetative

08 Conditions on Rush Creek, dated Septenber 19th, 19927
09 A I think we've seen that, but we don't have it

10 here.

11 Q Are you famliar with it?

12 A BY DR PLATTS: | skimed it. |'mnot real famliar
13 withit.

14 Q So you are not prepared to assess the reliability
15 of estimates of channel loss in Cal Trout Exhibit 12?
16 A BY DR CHAPMAN: | don't think so.

17 A BY DR PLATTS: | wouldn't.

18 Q Let me ask you about Figure 3 fromyour direct

19 testinmony. You previously discussed this with

20 reference to grazing --

21 MR BIRMNGHAM |'mnot sure whether this is bait
22 and switch, M. Roos-Collins, or fraud about the nunber
23 of remaining questions you had.

24 HEARI NG OFFI CER del PIERO Those were questions
25 on grazing as opposed to others. |1'm keeping track

0110

01 Go ahead, M. Roos-Collins. You've got about, what,

02 four or five mnutes left?

03 MR, ROCS-COLLINS: |'memul ati ng ny col |l eague,

04 attenpting to get the good stuff by the tine runs out.
05 QBY MR ROOS-COLLINS: Figure 3 fromyour direct

06 testinony. You previously discussed Figure 3 with

07 reference to the inpact of sheep on the bank

08 A BY DR CHAPMAN:  Yes.

09 Q Have you visited this site?

10 A Yes.

11 Q VWhat's its condition today?

12 A It's got an explosively growing crop of riparian
13 vegetation on it.

14 Q Where is the channel relative to its |ocation as
15 depicted in Figure 3?

16 A Can you answer that?

17 A BY DR PLATTS: No. | cannot answer that.

18 Q Finally -- M. Birm ngham this is any final line
19 of questions -- let's focus on reconmendati ons you nmay
20 have to this Board regarding renedy. You previously
21 discussed your statenent that the habitat now avail abl e
22 in the evaluation reach is superior in quality,

23 quantity, and dependability to the habitat that existed
24 there prior to 1941?

25 A
Yes. O

0111

01 Q You understand that at this time L.A DWP is not
02 diverting water from Rush Creek?

03 MR, BIRM NGHAM  Excuse me. |'mgoing to object
04 on the grounds that it msstates the evidence. DA

05 does divert water from Rush Creek

06 HEARI NG OFFI CER del PIERG  That's correct. That
07 objection's sustained.

08 You may want to rephrase your question. Wter's
09 diverted for experimental purposes, | understand, in

the Upper Ownens River; is that correct?
MR BIRMNGHAM That's correct, M. del Piero, as



12 it is diverted for storage in Gant Lake Reservoir.
13 MR, ROCS-COLLINS: Is that ny clock?
14 HEARI NG OFFI CER del PIERO  That's your cl ock.
15 MR, ROCS-COLLINS: | request five additiona
16 mnutes, and | will not exceed it.
17 HEARI NG OFFI CER del PIERO  Go ahead.
18 Q BY MR ROOS-COLLINS: Wth the qualifications stated
19 by M. Birmingham is it your understanding that
20 relatively little of the natural flow of Rush Creek is
21 now diverted by L. A DWP?
22 A BY DR PLATTS: You're -- the reach bel ow G ant Danf
23 Q Diverted into the aqueduct systenf
24 A Yes. Little.
25 A BY DR CHAPVMAN: Relatively little.
0112
01 A BY DR PLATTS: Relatively little.
02 A BY DR CHAPMAN: Conpared to the past, yes.
03 Q Have you reviewed L. A. DW' s managenent pl an
04 committed to this Board?
05 A We haven't spent any tinme with the managenent
06 plan, no.
07 Q Are you naking a reconmendati on about the flow
08 reginme which this Board shoul d consider?
09 A It's not part of our testinony.
10 A BY DR PLATTS: Not at this tine.
11 Q Are you naking a reconmendation regardi ng grazing
12 on lands riparian to Rush Creek?
13 A W al ready have.
14 Q And that recomendation is?
15 A It's to cease grazing in Rush Creek bottons.
16 MR, ROCS- COLLINS:  Thank you. No further
17 questions.
18 HEARI NG OFFI CER del PIERO  Thank you very much.
19 Ladi es and Gentlenmen, we'll be in recess until
20 1:30
21 (Whereupon the lunch recess was taken.)
22 HEARI NG OFFI CER del PIERO Ladies and Centl emnen,
23 this hearing will again cone to order. This is a
24 continuation of the hearing on -- regardi ng anmendnents
25 to the Gty of Los Angel es' water rights, the water
0113
01 rights licenses for diversions fromtributaries to Mno
02 Lake.
03 VWen we last left, M. Roos-Collins, you had just
04 conpleted, Sir?
05 MR, ROCS- COLLINS: | had.
06 HEARI NG OFFI CER del PIERO Ckay. And M. Stevens
07 or Ms. Scoonover?
08 M5. SCOONOVER: W have no questions at this
09 point.
10 HEARI NG OFFI CER del PIERO  You have no
11 questions. kay.
12 Is there anyone el se wi shing to cross-exam ne
13 these folks? M. Haselton? You'll forgive me for not
14 going through the whole list of fol ks who are
15 occasional participants here.
16 MR, HASELTON: More than forgiven.
17 CROSS- EXAM NATI ON BY MR HASELTON
18 Q Dr. Chapman, Dr. Platts, ny name is Frank

Hasel t on. I'mhere on behalf of John Arcularius. He



20 has a ranch of about a thousand acres on the Upper

21 Onens River of which the east portal historically has
22 brought water fromthe Mono Basin to about m dpoint on
23 the ranch. He has approximately six nmiles of the Upper
24 Omens River and about mdpoint gets water fromthe Mno
25 Basin.
O

0114

01 I have | think what you m ght consider

02 refreshingly general -type questions and just really,

03 for ny information, so | can report back to ny client.
04 However, before | get started, I1'd like to go back
05 to a coment that was made, and | forget which person
06 nmade it, but I think the comrent was Rush Creek, quote
07 unquote, was overfished because it was stocked. Do you
08 renenber that comment that it could have been

09 overfished because it was stocked?

10 I would think perhaps, and woul d you agree wth

11 nme, that the reciprocal that it was stocked because it
12 was overfished?

13 A BY DR PLATTS: Yes, it could be.

14 Q Could you briefly tell me what your understanding
15 is of the objective of these proceedings as it relates
16 to Levining Creek and -- also including the R T.C?

17 A The objectives, as | understand them are to

18 determine the proper flows that would be released in --
19 or would occur naturally in Levining and Rush Creek

20 that would be conpatible with the | ake | evels that are
21 designated.

22 Q kay. Could you also, then, further just describe
23 the characteristics and maybe this m ght be nore for

24 Dr. Vestal, but 1'll give it a shot here -- of what has
25 been -- Rush Creek has been referred to a typica

0115

01 eastern Sierra snow nelt creek, and I'll narrow it

02 down. What I'minterested in apart fromits

03 characteristic is its flows, daily flows. 1Is it

04 correct for me to assunme or believe that these daily

05 flows have a tendency to fluctuate?

06 A That's correct.

07 Q Moderately, greatly fluctuate?

08 A If you' re speaking of over tine say on a 5-, 10-,
09 15-year period, they have great fluctuations.

10 Q Does it have a potential, say, for the flows to

11 fluctuate, let's say on a daily basis greater than 10
12 percent fromday to day?

13 A Yes.

14 Q G ve me a second here. Are you famliar with the
15 testinmony of Darryl Long? He's the associate biol ogist
16 for the Departnent of Fish and Gane. Have you had a

17 chance to read this?

18 A | skinmed it, but | did not read it.

19 Q I"msorry. | don't know what the exhibit nunber
20 is.

21 VR SAT- KOASKI:  DFG 1.

22 QBY MR HASELTON: It's